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2 William Morris vs. 


In the District Court of the United States 
Southern District of California 
Central Division 


No. 17242 
rite STATES OF AMERICA: 
Plaintiff, 
VS. 
WILLIAM MORRIS, 
Defendant. 


INFORNATION 


Comes now Charles H. Carr, United States Attorney 
in and for the Southern District of California, Central 
Division, who for the United States and in its behalf, 
prosecutes in his own proper person, and with leave of 
Court first had and obtained. gives the Court here to un- 
derstand and be informed as follows. to-wit: [2] 


COUNT ONE 


That on or about the 27th day of October 1943, in 
the City of Los Angeles, County of Los Angeles, State 
of California. in the district aforesaid and in the central 
division thereof, and within the jurisdiction of this Court, 
the defendant William Morris violated the provisions 
of the Emergency Price Control Act of 1942 as amended, 
in that he did knowingly, wilfully and unlawfully make 
an entry false in a material respect. in Morris Bros. 
Fruit Co.'s copy of a statement showing the sale to 
Aldrich & Company, 14 South Water Market, Chicago, 
Illinois, of five hundred and eighty-two (582) boxes of 
oranges for the price of Four Dollars and Fifty cents 
($4.50) per box. or a total sum of Two Thousand Six 
Hundred and Nineteen Dollars ($2619.00), whereas the 
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actual price charged for the sale uf said oranges at said 
time and place was an average of Five Dollars and Fifty 
Eemte) ($0.50) per box, or a total sunioef Three Thou- 
sand Two Hundred and One Dollars ($3201.00), which 
fact as to the price charged for said sale of said oranges 
was known to the defendant at the time of said entry, and 
said entry was talse at the time of making said record, 
and said record was a document required to be kept under 
the provisions of Section 1351.1405(¢) of Maximum 
eiiee Kesulation 292, as amended, (8 Fed. Ree. 135 and 
8 Fed. Reg. 543) which was promulgated pursuant to 
few provisions Of Section ZO2Z of the Emergency Price 
Control Act of 1942. as amended; in violation of Section 
20am) of ine Emergency Price Control Act, as 
amended, contrary to the form of the statute in such case 
made and provided and against the peace and dignity 
of the United States of America (Emergency Price Con- 
trol Act of 1942, Pub. L. 421. 77th Cong. 2d Sess., 56 
Sidaiezo, January 30, 1942). | 3] 


COURT Two 

Miatron or about the 27th day of October 19439%n 
moewcity ot ILos Angeles, County of Los Angeles, State 
of California, in the district aforesaid and in the central 
division thereof, and within the jurisdiction of this 
Court, the defendant William Morris violated the pro- 
visions of the Emergency Price Control Act of 1942 
as amended. in that he did knewinely. wilfully and un- 
lawitllye make an entry false in a material respect, in 
Morris Bros. Fruit Co.’s copy of a statement showing 
the sale to Aldrich & Company, 14+ South Water Market. 
Chicago, Illinois. of five hundred and eighty-two (5&2) 
boxes of oranges for the price of Four Dollars and 
Fifty cents ($4.50) per box. or a total sum of Two 
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Thousand Six Hundred and Nineteen Dollars ($2619.00), 
whereas the actual price charged for the sale of said 
oranges at said time and place was an average of Five 
Dollars and Fifty cents ($5.50) per box) or a@ totalvcum 
of Three Thousand Two Hundred and One Dollars 
($3201.00), which fact as to the price charged for said 
sale of said oranges was known to the defendant at the 
time of said entry, and said entry was false at the time 
of making said record, and said record was a document 
required to be kept under the provisions of Section 
1351.1405(¢) of Maximum Price Regulation 292, as 
amended, (8 Fed. Reg. 135 and 8 Fed. Reg. 543) which 
was promulgated pursuant to the provisions of Section 
202 of the Emergency Price Control Act of 1942, as 
amended; in violation of Section 205 (b) of the Emer- 
gency Price Control Act, as amended, contrary to the 
form of the statute in such case made and provided and 
against the peace and dignity of the United States of 
America (Emergency Price Control Act of 1942, Pub. 
i 421, 77th Cong. 2d Sess., 96 Stat, 23 lama e: 
1942). [4] 


COUNT THikE 
I. 


Louis Morris. William) Morris and Andrew Morris, co- 
partners, doing business as Morris Bros. Fruit Co., at 
all times herein mentioned were intermediate sellers, clas- 
sified as cash-and-carry wholesalers as defined in Section 
ISel2G>ee0f Maximum Price Regulation 292.0 
atendedmombed. Ree. 135 and & Fed) Resta): 


Wi, 


On or about the 27th day of October 1943, in the 
City of Los Angeles, Gounty of Los Angeles, State of 


Cat 


United States of America 


California, in the district and division aforesaid and 
within the jurisdiction of this Court, defendant William 
Morris, acting as an employee, agent and co-partner of 
said Morris Bros. Fruit Co.. a co-partnership, violated 
the provisions of the Emergency Price Control Act of 
1942, as amended, in that he did knowingly, wilfully and 
unlawfully agree to sell. offer to sell and did sell to 
Aldrich & Company, 14 South Water Market, Chicago, 
Illinois, a carload of oranges, consisting ot five hundred 
and eighty-two (582) boxes of packed wrapped oranges, 
cash-and-carry Los Angeles, California, for the sum of 
Three Thousand Two Hundred and One _ Dollars 
($3201.00), or an average price per box of Five Dol- 
lars and Fiity cents ($5.50); that the maximum price 
permitted in Maximum Price Regulation 292, as amended, 
(mecad Reo. Woo, 8 Med) Kee: 2869 and 8 Med) Keg 
6134) for said sale of said packed wrapped oranges, was 
Four Dollars and Forty-nine Cents ($4.49) per box, or 
a total sum of Two Thousand Six Hundred and Thir- 
teen Dollars and Eighteen Cents ($2613.18) which was 
the maxtimuni price permitted for said sale of said car- 
load of said oranges: in violation of Section 1351.1401 
of said Maximum Price Regulation 292, as amended, 
issued pursuant to the provisions of the Emergency Price 
Control Act of 1942, as amended, contrary to the form 
of the statute in such case made and provided and against 
the peace and dignity of the United States of America 
@emercency Price Control Act ot 1942, Pupeie, 321, 77th 
Sone, 2d sess., 96 Stat, 23, January 3071942). [5] 
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Louis Morris, William Morris and Andrew Morris, co- 
partners, doing business as Morris Bros. Fruit Co., at all 
times herein mentioned were intermediate sellers, clas- 
sified as cash-and-carry wholesalers as defined in Sec- 
tion 1351.1405 of Maximum Price Regulation 292, as 
amended (8 Fed. Reg. 135 and 8 Fed. Reg. 343). 


II. 


On or about the 27th day of October 1943, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid and with- 
in the jurisdiction of this Court, defendant William Mor- 
ris, acting as an employee. agent and co-partner of said 
Morris Bros. Fruit Co., a co-partnership, violated the 
provisions of the Emergency Price Control Act of 1942, 
as amended, in that he did knowingly, wilfully and un- 
lawfully agree to sell, offer to sell and did sell to Aldrich 
& Company, 14 South Water Market, Chicago, Illinois, 
a carload of oranges, consisting of five hundred and 
eighty-two (582) boxes of packed wrapped oranges, cash- 
and-carry Los Angeles, California, for the sum of Three 
Thousand Two Hundred and One Dollars ($3201.00), 
Of afi average price per box of Five Dollars and Pitty 
Cents ($5.50): that the maximum price permitted in 
Maximum Price Regulation 292, as amended. (8 Fed. 
Rez, 1350 Meal. Reg, 2869 and 8 red. Rew vol34 ios 
said sale of said packed wrapped oranges, was Four Dol- 


lars and Forty-nine Cents ($4.49) per box, or a total 
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sum of Two Thousand Six Hundred and Thirteen Dol- 
lars and Eighteen Cents ($2613.18) which was the 
maximum price permitted for said sale of said carload 
of said oranges; in violation of Section 1351.1401 of 
said Maximum Price Regulation 292, as amended, issued 
pursuant to the provisions of the Emergency Price Con- 
trol Act of 1942, as amended, contrary to the form of the 
statute in such case made and provided and against the 
peace and dignity of the United States of America (Em- 
ergency Price Control Act of 1942, Pub. L. 421, 77th 
one. 2d Sess., 56 otat. 23, January 30, 1942). [6] 


Wherefore, said United States Attorney prays that 
process of this Court be issued against said defendant 


and that he be dealt with according to law. 


(OSU IIE Ss isl, ACAI 
United States Attorney 


By Ernest 2 lolin 
Assistant United States Attorney [7] 


[ Verified. | 


[Endorsed]: Filed Oct. 5, 1944. [8] 
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At a stated term, to-wit: The September Term, AD 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California. held at the Court Room 
thereof, in the City of Los Angeles on Thursday the 
5th day of October in the year of our Lord one thou- 


sand nine hundred and forty-four. 


Present: 


The Honorable Ben Harrison, District Judge. 


Neo. 17,242-Crim 


United States of America 
VS. 


William Morris 


On motion of E. A. Tolin, Esq.. Assistant U. 5. At- 
torney, appearing for the Government, who presents an 
Information to the Court in this cause, it is ordered that 
the said Information be filed and no bond is fixed. [9] 


United States of America ) 
{Titie of District Court and Cause. | 


DEMURRER TO INFORMATION 


Comes now defendant above named, through his coun- 
sel, E. O. Leake, and demurring to the information for 
cause of demurrer states: 

I 

That said information fails to state facts sufficient to 

constitute a criminal offense. 
IT. 

mihat count | of said iniermation fails to state facts 

sufficient to constitute a criminal offense. 
TET, 

That count 2 of said information fails to state facts 

sufficient to constitute a criminal offense. 
Ie 

That count 3 of said information fails to state facts 

sufficient to constitute a criminal offense. | 10] 
Ve 

That count 4 of said information fails to state facts 
sufficient to constitute a criminal oftense. 

Defendant will rely upon the points and authorities 
served and filed in support of motion to quash and set 
aside amended information and of the demurrer in the 
case of United States vs. James Choumas, No. 16945 of 
the records and files of the above-entitled court. 

Dated: This 13th day of October, 1944. 

Respectfully submitted, 
Hw. OO, LEAKE Gai eae 
lexy Jel O), Leake 
Attorneys for Defendant [11] 
Received copy of within Demurrer October 16, 194-4. 


Charles H. Carr, United States Atty., by Mary Went- 
worth. 


[Endorsed]: Filed Oct. 16, 1944. [12] 
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NOTICE “ORSMOTION 10 QUASH AND Seo 
ASIDE INFORMATION AND ON DEMURRER 


To the Plaintiff Above Named and to Charles H. Carr, 
Esq., United States Attorney: 


You and Each of You will please take notice that de- 
fendant, William Morris, will on Monday, the 16th day 
of October, 1944, before the Honorable Ben Harrison, 
United States District Court Judge, in Room 6 of the 
Federal Building, Los Angeles, California, move the 
above-entitled court to quash and set aside the informa- 
tion herein. 


Said motion will be made upon the ground that the 
said information and each count thereof fails to state 
facts sufficient to constitute a criminal offense: that the 
laws, rules and regulations upon which said information 
purports to be based are arbitrary, discriminatory, un- 
reasonable, invalid. unconstitutional and void; that the 
United States Attorney in and for the Southern District 
of California, Central Division has not been author- 
ized [13] to institute the above-entitled action by the 
Secretary of Agruculture, and that the Secretary of 
Agriculture did not and has not prior to the commence- 
ment of the above proceedings at any time approved the 
institution of the above-entitled action. That it does 
not appear that the maximum price alleged is 1 con- 
formity with the rules and regulations of the Secretary 
of Agriculture, or with the provisions of the Agricul- 
tural Marketing Agreement Act of 1937, as amended. 


That counts | and 2 of said information are indefinite 
and uncertain in that it cannot be ascertained therefrom 
how or in what manner the facts therein alleged were in 
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violation of Section 1351.1405(g) of the Maximum Price 
Regulation 292, as amended, or were in violation of Sec- 
tion 205(b) of the Emergency Price Control Act, as 
amended. 


That counts 3 and 4 of said information are uncer- 
tain and indefinite in that it cannot be ascertained there- 
from how or in what manner or by what method the 
alleged maximum prices therein set forth were deter- 
mined. 


It cannot be ascertained trom said information herein 
whether or not count 2 is a duplicate count | or intends 
to charge a separate offense. 

That it cannot be ascertained from said information 
whether or not count 4 is a duplicate of count 3 or intends 
to allege a separate offense. 

Said motion will be based upon this notice of motion, 
the information herein, and the laws governing the same. 

Defendant will reply upon the points and authorities 
served and filed in support of motion to quash and set 
aside the amended information and of the demurrer in 
the case of United States vs. James Choumas. No. 16945, 
of the records and files of the above-entitled court. 

Dated: This 13th day of October, 1944. 

Pee Ae « {. J. LEAKE and 
MeRIlO PERE LLEMINETT! 
Poa) leake 

Attorneys for Defendant [14] 


Received copy of within notice Oct. 16-44. Charles H. 
Parr, U.S, Atty.. by Mary Wentworth. 


[Endorsed]: Filed Oct. 16, 1944. [15] 
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At a stated term, to-wit: Ihe September Nerina? 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 
23rd day of October in the year of our Lord one thou- 


sand nine hundred and forty-four. 


resent: 
The Honorable Ben Harrison, District Judge. 
No. 17,242-Crim. 


United States of America, 
Flame 
vs. 


William Morris, 
Defendant. 


This cause coming on for hearing on motion of de- 
fendant to quash the information herein; hearing on de- 
murrer to information, and plea of defendant to the in- 
fermation: I. A. Tolin, Esq... Assistamt Ul 5. Attommers 
appearme for the Government: EO. Weake, lsqr apres 
iMmeenornetne defendant; Wi. |, Weitzel, Cour hepomer 
being present and reporting the proceedings; the defend- 


ant being present on his own recognizance: 


Attorney Tolin makes a statement and asks leave to 
file an amended information herein. The Court makes 
a statement. Attorney Leake makes a statement. It 1s 
ordered that motion of the Government for leave to file 


an amended information be, and it is, granted. [16] 


United States of America Is 


[Title of District Court and Cause. ] 


AMENDED INFORMATION 


Comes now Charles H. Carr, United States Attorney 
in and for the Southern District of California, Central 
Division, who for the United States and in its behalf, 
prosecutes in his own proper person, and with leave of 
Court first had and obtained, gives the Court here to 
understand and be intormed as follows, to-wit: [17] 

COUN TONE 

That on or about the 27th day of October 1943, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district aforesaid and in the central 
division thereof, and within the jurisdiction of this Court, 
the defendant William Morris violated the provisions of 
the Emergency Price Control Act of 1942 as amended, in 
that he did knowingly, wilfully and unlawfully make an 
entry false in a material respect, in Morris Bros. Fruit 
Co.’s copy of a statement showing the sale to Aldrich 
& Company, 1+ South Water Market, Chicago, Illinois, of 
five hundred and eighty-two (582) boxes of oranges for 
the price of Four Dollars and Fitty Cents ($4.50) per box, 
or a total sum of Two Thousand Six Hundred and Nine- 
teen Dollars ($2619.00). whereas the actual price charged 
for the sale of said oranges at said time and place was 
an average of Five Dollars and Fifty Cents ($5.50) per 
box, or a total sum of Three Thousand Two Hundred 
and One Dollars ($3201.00), which fact as to the price 
charged for said sale of said oranges was known to the 
defendant at the time of said entry, and said entry was 
false at the time of making said record. and said record 
was a document required to be kept under the provisions 
of Section 1351.1405(g) of Maximum Price Regulation 
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292, as amended, (8 red. Reg. 135 and 8 Fed. Reg. 543) 
which was promulgated pursuant to the provisions of Sec- 
which Regulation 292, as amended had been ap- 
proved by the Secretary of Agriculture [LRY J] 
tion 202 of the Emergency Price Control Act or 19429) 
as amended: in violation of Section 205(b) of the Em- 
ergency Price Control Act, as atnended) contrary tomime 
form of the statute in such case made and provided and 
against the peace and dignity of the United States of 
America (Emergency Price Control Act of 1942. Pub 
L421, 77th Cone. Zd Sess) 56 Stat. 23) january oe 
1942). [18] 
COUNT Dayo 
That on or about the 27th day of October 1943, in the 
Cit, ot Los Angeles, County of eos Anmecles” Statesor 
Caltiernia, im the district aforesaid sand Witte mccntm: 
division thereof, and within the jurisdiction of this Court 
the defendant William Morris violated the provisions of 
the Emergency Price Control Act of 1942 as amended, in 
that he did knowingly, wilfully and unlawfully make an 
entry false in a material respect, in Morris Bros. Fruit 
Co.’s copy of a statement showing the sale to Aldrich & 
Company, 14 South Water Market, Chicago, Illinois, of 
five hundred and eighty-two (582) boxes of oranges for 
the price of Four Dollars and Fifty Cents ($4.50) per 
box, or a total sum of Two Thousand Six Hundred and 
Nineteen Dollars ($2619.00), whereas the actual price 
charged for the sale of said oranges at said time and 
place was an average of Five Dollars and Fifty Cents 
($5.50) per box, or a total sum of Three Thousand Two 
Hundred and One Dollars ($3201.00), which fact as to 
the price charged for said sale of said oranges was known 
to the defendant at the time of said entry, and said entry 
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was false at the time of making said record, and said 
record was a document required to be kept under the 
provisions of Section 1351.1405(¢) of Maximum Price 
Regulation 292, as amended, (8 Fed. Reg. 135 and 8 Fed. 
Reg. 543) which was promulgated pursuant to the provi- 
sions of Section 202 of the Emergency Price Control Act 

which Regulation 292, as amended had been ap- 

proved by the Secretary of Agriculture [LRY J] 
of 1942, / as amended: in violation of Section 205(b) 
of the Emergency Price Control Act. as amended, being 
a separate and distinct transaction from that pleaded in 
Count One of this Information, contrary to the form of 
the statute in such case made and provided and against 
the peace and dignity of the United States of America 
M@emergency Price Control Act of 1942, Pub. L. 42], 
Zaimecone. 2d >ess,, 56 Stat. 23, January 30, 1942). [19] 


COUNT DiihkE 
1. 


Louis, Morris, William Morris and Andrew Morris, 
co-partners, doing business as Morris Bros. Fruit Co., at 
all times herein mentioned were intermediate sellers, clas- 
sified as cash-and-carry wholesalers as defined in Section 
1351.1405 of Maximum Price Regulation 292, as amended 
@owed, Keo. 135 and 8 Fed. Reg. 343). 


ie 


On or about the 27th day of October 1943. in the City 
of Los Angeles, County of Los Angeles, State of Cali- 
forma, in the district and division aforesaid and within 
the jurisdiction of this Court, defendant William Morris, 
acting as an employee, agent and co-partner of said Mor- 
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ris Bros. Fruit Co., a co-partnership, violated the pro- 
visions of the Emergency Price Control Act of 1942, as 
amended, in that he did knowingly, wiltully and unlaw- 
fully agree to sell, offer to sell and did sell to Aldrich & 
Company, 14 South Water Market, Chicago, Illinois, a 
carload of oranges, consisting of fve hundred and eighty- 
two (582) boxes of packed wrapped oranges, cash-and- 
carry Los Angeles, California, at a price higher than the 
maximum price established by Maximum Price Regulation 
No. 292, as amended, to-wit: The sum of Three Thou- 
sand Two Hundred and One Dollars ($3201.00), or an 
average price per box of Five Doilars and Fifty Cents 
($5.50); that the maximum price permitted in Maximum 
Price Regulation 292, as amended, (8 Fed. Reg. 135, 3 
Fed. Reg. 2869 and 8 Ted. Reg. 6134) for said sale of 
said packed wrapped oranges, was Four Dollars and 
Forty-nine Cents ($4.49) per box, or a total sum of 
Two Thousand Six Hundred and Thirteen Dollars and 
Eighteen Cents ($2613.18) which was the maximum price 
permitted for said sale of said carload of said oranges; 
in violation of Section 1351.1401 of said Maximum Price 


which Regulation 292, as amended had been ap- 
proved by the Secretary of Aoricultnre ak Ve 
Regulation 292, as amended, / issued pursuant to the 


provisions of the Emergency Price Control Act of [20| 
1942, as amended, contrary to the form of the statute in 
such case made and provided and against the peace and 
dignity of the United States of America (Emergency 
PriceeConmol Act of 1942, Pub. L. #21, 77th Cong Za 
Sess., 56 Stat. 23, January 30, 1942). [21] 
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COUNT FOUR 


ile 
Louis Morris, William Morris and Andrew Morris. co- 
partners, doing business as Morris Bros. Fruit Co., at all 
times herein mentioned were intermediate sellers, classi- 
fied as cash-and-carry wholesalers as defined in Section 
1351.1405 of Maximum Price Regulation 292, as amended 
feebed) Reo. 135 and @ Fed. Ree. 343), 


Ji 

On or about the 27th day of October 1943, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid and with- 
in the jurisdiction of this Court, defendant William Mor- 
ris, acting as an employee, agent and co-partner of said 
Morris Bros. Fruit Co., a co-partnership, violated the 
provisions of the Emergency Price Control Act of 1942, 
as amended, in that he did knowingly, wilfully and un- 
lawfully agree to sell, offer to sell and did sell to Aldrich 
& Company, 14 South Water Market, Chicago, Illinois, a 
carload of oranges, consisting of five hundred and eighty- 
two (582) boxes of packed wrapped oranges, cash-and- 
carry Los Angeles, California, at a price higher than the 
maximum price established by Maximum Price Regula- 
tion No. 292, as amended, to-wit: the sum of Three Thou- 
sand Two Hundred and One Dollars ($3201.00). or an 
average price per box of live Dollars and Fifty Cents 
($5.50); that the maximum price permitted in Maximum 
Price Regulation 292, as amended, (@ Med Reg. 135, 8 
Fed. Reg. 2869 and 8 Fed. Reg. 6134) for said sale of said 
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packed wrapped oranges, was Tour Dollars and [*orty-nine 
Cents ($4.49) per box, or a total sum of Two Thou- 
sand Six Hundred and Thirteen Dollars and Eighteen 
Cents ($2613.18) which was the maximum price per- 
mitted for said sale of said carload of said oranges; in 
violation of Section 1351.1401 of said Maximum Price 
Regulation 292, as amended, issued pursuant to the pro- 
visions of the Emergency Price Control Act of 1942, as 


which Regulation 292, as amended had been ap- 
proved by the Secretary of Acricninies sek. am 
amended, / being a separate and distinct transaction from 


that pleaded im Count Three of tis (22) liiormation 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the United 
States of America (Emergency Price Control (Acres 
1942, Pub. L. 421, 77th Cong. 2d Sess., 56 Stat. 23, 
January 30, 1942). 


Wherefore, said United States Attorney prays that 
process of this Court be issued against said defendant 


and that he be dealt with according to law. 


CHARLES H. CARR 
United States Attorney 


By Charles? ina eale 
Assistant United States Attorney [23 | 


| Verified. | 


[Endorsed]: Filed Nov. 1, 1944. [24] 


United States of -merica 1) 


(ile ot District Court amd Cause | 


merce OF MOTION TO QUASH AND SET 
oD Pa DED INO RA won 


Monene Plaintiti Above Aamed and to Charles H. Carr, 
sq, United States Attorney : 


You and Each of You will please take notice that de- 
fendant William Morris, will on Monday. the 13th day 
of November, 1944. before the Honorable Ben Harrison. 
United States District Court Judge. in Room 6 of the 
Federal Building. Los Angeles, California, move the 
above-entitled court to quash and set aside the amended 
information herein. 


Said motion will be made upon the ground that the said 
amended information and each count thereof fails to state 
facts sufficient to constitute a criminal offense: that the 
laws, rules and regulations upon which said information 
purports to be based are arbitrary. discriminatory, un- 
reasonable, invalid. tunconstitutional and void; that it 
does not appear that the Linited States Attorney im and 
fometie southern District of California, Central |Z5! 
Division has been authorized to institute the above-entitled 
geo by tae secretary Of Aericulture, or that the Sec 
retary of Agriculture did prior to the commencement ot 
the above proceedings at any time approve the institution 
of the above-entitled action. That it does not appear that 
the maximum price alleged is in conformity with the 
rules and regulations of the Secretary of Agriculture, or 
with the provisions of the gricultural Marketing Agree- 
ment Act of 1937. as amended. 


That counts 1 and ? of said amended information are 
Mdenmiie and wneerfai in that it cammot be ascertain 
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therefrom how or in what manner of the facts therein 
alleged were in violation of Section 1351.1405(g) of 
the Maximum Price Regulation 292, as amended, or 
were in violation of Section 205(b) of the Emergency 


Price Control Act, as amended. 


That counts 3 and 4 of said amended information are 
uncertain and indefinite in that it cannot be ascertained 
therefrom how or in what manner or by what method the 


alleged maximum prices therein set forth were determined. 


Said motion will be based upon this notice of motion, 
the amended information herein, and the laws governing 


the same. 


Defendant will rely upon the points and authorities 
served and filed in support of motion to quash and set 
aside the 2nd amended information and of the demurrer 
in the case of United States vs. James Choumas, No. 
16945, of the records and files of the above-entitled court. 


Dated: This 8th day of November, 1944. 


E. O. LEAKE & J. J. LEAKE and 
MARIO PERELLI-MINETTI 


By HE. ©) Meake 
Attorneys for Defendant [26] 


Received copy of the within Notice of Motion, etc., this 
Othedey wore November, 102+. Charles Hl Carr) Us 
Atty., by M. Wentworth. 


[Endorsed]: Filed Nov. 9. 1944. [27] 
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[Title of District Court and Cause. | 
DEMURRER TO AMENDED INFORMATION 
Comes now defendant above named, through his coun- 
sel, EK. O. Leake, and demurring to the amended informa- 
tion, for cause of demurrer states: 
ih 
That said amended information fails to state facts suf- 
ficient to constitute a criminal offense. 
bk 
That count 1 of said amended information fails to state 
facts sufficient to constitute a criminal offense. 
TI. 
That count 2 of said amended information fails to state 
facts sufficient to constitute a criminal offense. 
IV. 
That count 3 of said amended information fails to state 
facts sufficient to constitute a criminal offense. [28] 
V. 
That count 4 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 
Defendant will rely upon the points and authorities 
served and filed in support of motion to quash and set 
aside the 2nd amended information and of the demurrer 
thereto in the case of United States v. James Choumas. 
No. 16945 of the records and files of the above-entitled 
court. 
Dated: This 8th day of November, 1944. 
iO CLEAR ® |. (eR Aad 
MARIO PERELLI-MINETTI 
Byte © Leake 
Attorneys for Defendant [29] 
Received copy of the within Demurrer to Amended Jn- 
formation this 9th day of November, 1944. Charles H. 
Sn) Ate, by Xi Wentworth. 
[Rndorsed|]: Filed Nov. 9. 1944. [30] 
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At a stated term, to-wit: The September Term, A. D. 
1944. of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 
6th day of November in the year of our Lord one thou- 


sand nine hundred and forty-four. 
FPiesent: 


The Honorable Ben Harrison. District Judge. 


No. 17,242-Crim. 


United States of America, 
Plaintiff, 
VS. 


William Morris, 
Defendant. 


This cause coming on for arraignment and plea of 
the defendant William Morris to the amended informa- 
tion herein: Ray H. Kinnison, Esq.. Assistant U. 5. At- 
torney. appearing for the Government; E. O, Leake, Esq. 
appearing for the defendant; Eloise Mellor, Court Re- 
porter, being present and reporting the proceedings; the 


defendant being absent: 


It is ordered that this cause be. and it hereby 1s, con- 
tinued to November 13, 1944, at 9:30 A. M.. for ar- 
raignment and plea. [31] 


United States of America aS 


wea stated teri. towmit: Ile September Verna. WD: 
1944, of the District Court of the United States of 
America, within and for the Central Division oi the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 
13th day of November in the year of our Lord one thou- 


sand nine hundred and forty-four. 


Present: 


The Honorable Ben Harrison, District Judge. 
Now a7.242-Caim 


United States of America, 
Pieyraetae, 


vs. 


William Morris, 


Defendant. 


This cause coming on for (1) hearing motion to quash 
and set aside Amended Information, (2) demurrer to 
Amended Information, and (3) plea to Amended Infor- 
mation; E. A. Tolin, Assistant U. 5S. Attorney, appear- 
iMesdsecounsclior tie Goverment, 1. OF Leake Esqy 
appearing as counsel for the defendant Willian: Morris, 
who is absent on his own recognizance: and Alyrtle Ben- 
nallack, Court Reporter, being present and reporting the 
proceedings : 

The Court makes a statement and Attorney Tolin makes 
eestatement. It is ordered that the cause bevand it here- 
by is, continued to Noveniber 27, 1944, at 9:30 A. M., for 
ure said proceedings. | 32 | 
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{Title of District Court and Cause. ] 


WAIVER BY DEFENDANT OF RIGH® 1@ae 
PRESENT Ue eert a 


The above-named defendant hereby specifically waives 
the right to be personally present in court at all court 
hearings, except the trial of the action, and does hereby 
consent that he may be represented by his counsel, E. O. 
Leake, at all of such hearings without the necessity of 


his being personally present. 
Dated: This 6th day of November, 1944. 


William Morris 
Defendant 


EK. O. Leake, attorney for the above-named defendant, 


does hereby approve the foregoing waiver. 
Dated: This 6th day of November, 1944. 


8. (0), leaike 
Attorney for Defendant 


[Endorsed]: Filed Nov. 21, 1944. [33] 
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At a stated term, to-wit: The September Term, A. D. 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 
27th day of November in the year of our Lord one thou- 
sand nine hundred and forty-four. 


lemeseiit : 
The Honorable Ben Harrison, District Judge. 
No. 17,242-Crim. 

United States of America, 

Plaintiff, 
Vs. 

William Morris, 

Defendant. 


This cause coming on tor (1) hearing motion to quash 
and set aside Amended Information, (2) demurrer to 
same, and (3) plea of defendant William Morris; E. A. 
Tolin, Assistant U. S. Attorney, appearing as counsel 
for the Government; E. O. Leake, Esq., appearing as 
counsel for the said defendant, who is absent on his own 
recognizance: and H. P. Fursdon, Court Reporter, being 
present and reporting the proceedings: 

It 1s ordered that (1) motion to quash and set aside 
Amended Information be, and it is, denied and exception 
plowed: and that (2) demurrer to same be, and it 1s, 
overruled and exception allowed. 

Attorney Leake enters plea of not guilty in behali_of 
the said defendant to each count of the Amended Infor- 
mation. 

It is ordered that the cause be, and it hereby is. set 
for trial on January 3, 1945, at 10 A. M.. before Judge 
Yankwich. [34] 
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At a stated terin, to-wit: ihe* September Terme =e 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Wednesday the 
3rd day of January in the year of our Lord one thou- 
sand nine hundred and forty-five. 


resent: 
The Honorable Leon R. Yankwich, District Judge. 
No. 17,242-Crim. 


United States of America, 
Plante 


VS. 


William Morris, 
Defendant. 


This cause coming on for trial on Amended Informa- 
fom, H. A. Polin, Assistant U. 5. Attorney, appeariiaess 
counsel for the Government; E. O. Leake, Esq., appear- 
ing as counsel for the defendant, William Morris. who is 
present; and Myrtle Bennallack, Court Reporter, being 
present and reporting the testimony and the proceedings, 
and both sides answering ready, 


It is ordered that a jury be drawn, whereupon, the 
clerk draws the names of the following twelve prospective 
jurors who take seats in the jury box: Edward Heim. 
Tees Ghross, W. J. Fairchild, W. C. Rockwell” Harbin i 
Hunter, Thomas |. McGowan, Nancy Fallis, Arthur G. 
Wilson, Doyle T. McDaniel, Alfred C. Danz, Walter E. 
Deutsch, and Will Bb. Haines. The said jurors are ex- 
amined by the Court for cause and by Attorneys Tolin 
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and Leake for cause. The Government passes _per- 
emptory challenge. 


Nancy Fallis is excused on defendant’s peremptory 
challenge and it is ordered that another name be drawn, 

whereupon, the clerk draws the name of Helen R. Mac- 
~ Racken who is examined by the Court for cause and by 
Attorney Leake for cause. The Government passes per- 
emptory challenge. 


Will B. Haines is excused by the defendant on second 
peremptory challenge and it is ordered that another name 
be drawn, whereupon the clerk draws the name of Howard 
Se ourse who is examined by the Court for cause. 


There being no further peremptory challenges the 
jurors now in the box are accepted and sworn as the jury 
moreche trial or this cause, viz.. | 35] 


SRUs VL OUeese 
1. Edward Heim 7. Helen R. MacCracken 
Pee, Gross 8. Arthur G. Wilson 
Say. |. Pairchild 9. Doyle T. McDaniel 
4. W. C. Rockwell 10. Alfred C. Danz 
Seeeidarbin F. Hunter 11. Walter E. Deutsch 
6. Thomas J. McGowan 12. Howard S. Nourse 


It is ordered that the jurors not impaneled for the 
trial of this cause be, and they hereby are, excused until 
january 4+, 1945, at 10 A. AI. 


Attorney Toln, in behalf of the Government, makes 
Opening statement. Counsel for the defendant waives 
opening statement. Reading of the Information is 


waived. 


The Court admonishes the jury that during the progress 
of this trial and the recesses therein they are not to speak 
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to anyone or permit anyone to speak to them about this 
cause or any matter or thing therewith connected, that 
until said cause is finally submitted to them for their 
deliberation under the instructions of the Court they are 
not to speak to each other about this cause, or any mat- 
ter or thing therewith connected, or form or express any 
opinion concerning the merits of the trial until it is finally 
submitted to them, and declares a recess for a few minutes. 


Court reconvenes and all being present as before in- 
cluding the jury, the defendant and counsel, and the re- 
porter, L. L. Collum is called, sworn, and testifies and 
Attorney Leake objects to introduction of evidence on 
grounds that the Information is insufficient. 


Counsel stipulate that the jury has been admonished and 
the jury is excused temporarily, and they retire while 
counsel discuss the legal question arising from the ob- 
jection. Objection to introduce testimony is overruled. 


Attorney Tolin asks leave to amend the Information 
and it is so ordered and the Information is amended by 
interlineation as follows: 


As to Count 1, line 23, after 1942 “insert vic 
regulation 292 as amended had been approved by the Sec- 
retary of Agriculture; 


As to Count 2, line 23, page 4, after the word 
Eimended 


As to Count 3, line 31, page 3, alter the word 
eaimended” 


ms to Count 4, line 31, page 7/7) aiter the swore 
“Amended” ; 


take the same insertion as after Count 1: and the said 
changes are initialed by the Court. Jt is stipulated that 
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the proceedings hereto- | 36] fore had were on the Amended 
Information as amended. 


The jury is called in and all being present as before, 
including the defendant and counsel, Witness Collum re- 
sumes the stand and testifies on direct examination by 
Attorney Tolin. There is no cross-examination. 


F. S. Gunther is called. sworn, and testifies for the 
Government. There is no cross-examination. Earl S. 
Hans is called, sworn, and testifies for the Government. 
U. S. Exhibit 1 is offered and admitted in evidence. 


At 12:15 P. Al. the jury is reminded of the admonition 
heretofore given and the Court declares a recess until 2 
P.M. At 2:10 P. M. court reconvenes in this case and 
all being present as before, including the jury, the de- 
fendant, and counsel, Roderick H. Mohr is called, sworn, 
and testifies for the Government and is cross-examined 
by Attorney Leake. 


Louis Morris is called, sworn, and Attorney Leake ob- 
jects to this witness testifying on the ground that his 
testimony might incriminate him. U.S. Exhibits 2 and 3 
are marked for identification. \Vitness Louis Morris is 
cross-examined by Attorney Leake. 


Ann L. Joseph is called. sworn, and testifies for the 
Government on direct examination, on cross-examination 
by Attorney Leake. and on direct examination by Attor- 
ney Tolin. 

Antonio Arrigo is called, sworn, and testifies for the 
Government. 

U. S. Exhibits 4, 5, 6, 7, 8. 9 are marked for identifica- 
tion. 

moe xhibits 2, 3.4, 5, 6, 7, 8. 9 for identincation 
are offered and received and marked in evidence. 
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Witness Antonio Arrigo is cross-examined by Attorney 
Leake. 
Defendant’s Exhibits A and B are otfered and admitted 


in evidence. 


Witness Antonio Arrigo testifes further on re-direct 


examination by Attorney Tolin. 


The Government rests. At 3:25 P. M. it is stipulated 
that the jury is admonished and court recesses tor a few 
minutes. At 3:40 P. M. court reconvenes and all being 
present as before, except the jury, Attorney Leake moves 
for a directed verdict or dismissal on the grounds of in- 


sufficiency of evidence. [37 | 


Attorney Tolin argues in opposition to motions. At- 
torney Leake argues further. The Court grants motion 
to dismiss as to counts 3 and 4 on the grounds that the 
Government has not shown basic prices, and overrules mo- 
tion as to counts 1 and 2 and exceptions are noted. 


At 4:27 P,. M. the jury come into court and the @oum 
announces the dismissal of counts 3 and 4. 


William Lotis Morris is called, sworn, and testifies in 
his own behalf. Defendant’s Exhibit C is offered and 
admitted in evidence. Witness William Louis Morris is 
cross-examined by Attorney Tolin. 


The jury is reminded of the admonition heretofore given 
omaecount recesses for a iew minttes. “At > Poyiecoime 
reconvenes herein and all being present as before, in- 
cluding the jury, the defendant, and counsel, the jury 
is reminded of the admonition heretofore given and the 
@ount ceclaresm.s recess in the trial of this canse until 


9:30 A. M., January 4, 1945. [38] 
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Peweemeratcd term, to-wit: The September Verm, A. D. 
1944, of the District Court of the United States ot 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Thursday the 
4th day of January in the year of our Lord one thou- 
sand nine hundred and forty-five. 


Eesenit « 
The Honorable Leon R. Yankwich, District Judge. 
No. 17,242-Crim. 
United States of America, 
Plaintiff, 
VS. 
William Morris, 
Defendant. 


This cause coming on at 9:45 A. M. for further trial 
of defendant William Morris; E. A. Tolin, Assistant U. 
S. Attorney, appearing as counsel for the Government: 
E. O. Leake, Esq., appearing as counsel for the said 
defendant, who is present; and Myrtle Bennallack, Court 
Reporter, being present and reporting the testimony and 
the proceedings : 

Andrew Morris is called, sworn, and testifies for the 
defendant, is cross-examined by Attorney Tolin, and tes- 
tifies further on re-direct examination by Attorney 
Leake. 

Anthony Arrigo, heretofore sworn, resumes the stand 
and testifies further for the Government, is questioned 
by the Court, and cross-examined by Attorney Leake. 
The Government rests. 

Premio) Ale it g stipulated that the gury 1s ad- 
monished and the jury retires. Attorney Leake sug- 
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gests that approval of the Secretary of Agriculture has 
not been proven. The Federal Register 1s produced and 
approval is found. Said motion is denied and exception 
noted. 

At 10:25 A. M. the jury is called back into court amd 
all being present as before including the defendant and 
counsel, at 10:25 A. M. Attorney Tolin argues in behalt 
of the Government; at 10:50 A. M. Attorney Leake argues 
for the defendant; at 10:58 A. M. Attorney Tolin argues 
for the Government in rebuttal: and at 11 A. M. the 
Court instructs the jury on the law of this case and there 
are no exceptions to the charge. 

At 11:20 A.M. Bailiits Fuller and Turner are swoirm 
to take charge of the jury during its deliberation upon a 
verdict. 

Matorney JLeake, in the presence of the jury, jexcepr. 
to the failure of the Court to give requested instructions 
Seto, and 6 At 11:22 A, Wk [39] Batliiis Pinlereand 
iiitimer ate again sworn to care for the [lime cmd 
Filey evetires. 

iaeleos A. Me the jl retinris ito count anameme 
defendant and counsel being present, the jury is asked 
if they have agreed upon a verdict and the Foreman re- 
plies they have and verdict is presented and read. and it 1s 
ordered that the said verdict be filed and spread upon 
the minutes, the said verdict as filed being as follows: 

It is ordered that the cause be, and it hereby is, con- 
tinued to January 8, 1945, at 2 P. N.. for sentence. and 
that meantime the cause be referred to the Probation 
Officer for investigation and report. 


The jury is discharged and excused until January 5, 


1945, at 9:45 A. M. [40] 


Gr 
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iiitle of District Court and Cause. | 


VER ier 


MWe the jury in the above entitled cause find the de- 
fendant William Morris, Guilty as charged in the first 
count of the amended intorniation, and Guilty as charged 
in the second count of the amended information. 

Los Angeles, California 
January 4, 1945 
Howard S. Nourse 


Porenam on the ling. 


[Endorsed]: Filed Jan. +. 1945. [41] 
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MOTICE OF MOTION FOR NEW TRIAL 

Notice Is Hereby Given that detendant above-named 
moves the above-entitled court that a new trial be granted 
in the above-entitled matter wpon the following grounds: 

Peolnsuincienes oi the evidence torgnstity the} erdier 

ee tron in law sOCcCuriime salerie thialeandse cepted 
foeby defendant. 

Defendant specifies the following particulars wherein 
the evidence was insufhcient to justity the verdict: 

a. The evidence was insufficient to establish that the 
copy of the statement. Government's Exhibits 2 & 3, 
introduced into evidence was a record customarily kept 
relating to prices charged for citrus truits. 

b. The evidence was insuthcient to establish the kind 
and character of records customarily kept relating to the 


prices charged for citrus fruits. [42] 
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c. The evidence was insufficient to establish the fact 
that Morris Bros. Fruit Co. kept a copy of the said state- 
ment above mentioned. 

D. The evidence was insufficient to establish that any 
false entry was made in any record kept by Morris Bros. 
Fruit Co. relating to the prices which it chargedmaas 
citrus fruit. 


The court erred in the following rulings during the 
(ene 

A. The cotirt erred in failing to direct the jury to md 
the defendant “Not Guilty” or to dismiss Counts One and 
Two of the Second Amended Information at the close of 
the Government’s case. 

B. The court erred in failing to instruct the jury to 
find the defendant “Not Guilty” or to order dismissal 
of Counts One and Two of the Second Amended In- 
formation at the close of the evidence. 

Said motion will be made upon the Second Amended 
Information, the defendant's plea thereto, all papers and 
records on file herein, and the minutes of the court. 

Dated: January 8, 1944. 

MARIO PERELLI-MINETT! and 
E. O. LE AIG Ge ee a ae 
By Ey @ eiteake 

Attorneys for Defendant William Morris [43] 


Received copy of the within Notice of Motion for New 
Uimahisgen: day of January, 1945. Charles) his @ aime 
by Wm. Ritzi, Attorney for Plaintiff. 


[Endorsed]: Filed Jan. 8, 1945. [44] 
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Paestated term, to-wit; [he September Term, A. D. 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Los Angeles on Monday the 
8th day of January in the year of our Lord one thou- 


said nine hundred and forty-five. 


Present: 


The Honorable Leon R. Yankwich, District Judge. 
No. 17,242-Crim. 


United States of America, 
Plaintiff, 
VS. 


William Morris, 
Defendant. 


This cause coming on for (1) hearing on motion for 
a new trial, and (2) hearing Probation Officer’s report 
and for sentence on counts | and 2 of the amended 1n- 
formation; Wm. Ritzi, Assistant U. S. Attorney, appear- 
meas counsel tor the Government: . ©) Leake Esq., 
appearing as counsel for the defendant. William Morris, 
who is present: and Myrtle Bennallack, Court Reporter, 
being present and reporting the proceedings: 

Attorney Leake presents motion for a new trial and 
the said motion is denied and exception noted. Attorney 
Leake makes a statement in behalf of the defendant. 

The Court pronounces sentence upon the defendant as 
follows: 


* * * 2 X * * 2 [45] 
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District Court of the United States 
Southern District of Calimoriia 


Central Division. 


No. 17242. Criminal information in 4 counts for viola- 
tion Emergency Price Control Act of 1942 of U.S. C.,, 
Title Pub. L. 421. 77th Cone. 2nd @Ssess, 36 1ateee 
January 30, 1942. Secs. Maximum Price reg. 292 as 
amended. (8 Fed. Reg. 135 and 543.) 


United States 
Vv. 
William Morris. 


JUDGMENT AND COMMITMENT 


On this 8th day of January, 1945, came the United 
States Attorney, and the defendant William Morris ap- 


pearing in proper person, and with counsel and 


The defendant having been convicted on verdict of the 
jury of the offenses charged in the first and second counts 
in the above-entitled cause, to wit: Twice, on Oct. 27th, 
1943 did unlawfully make a false entry in a material respect 
in a copy of a statement showing the sale to Aldrich & Co., 
14 South Water St.. Chicago, Illinois. of the price paid 
for 582 boxes of oranges, and the defendant haying been 
now asked whether he has anything to say why judgment 
should not be pronounced against him, and no sufficient 
cause to the contrary being shown or appearing to the 


Court, It Is by the Court 
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Ordered and Adjudged that the defendant, having been 
found guilty of said offenses, is hereby committed to the 
custody of the Attorney General or his authorized repre- 
sentative for imprisonment for the period of six months 
on the first count of the information, and shall pay to the 
United States of America a fine in the sum of $2500.00 on 


the second count of the information. 


it is Further Ordered that the defendant have a stay 


of execution of judgment for two days. 


It Is Further Ordered that the Clerk deliver a certified 
copy of this judgment and commitment to the United 
States Marshal or other qualified officer and that the 


same shall serve as the conimmiutinent herein. 


(Signed) Leon R. Yankwich 


United States District Judge. 


Filed this 8th day of January, 1945. 
(Signed) Edmund L. Smith, 
Clerk, 
(By) Louis J. Somers 
Deputy Clerk. [46] 
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[Title of District Court and Cause. ] 


NOTICE OF Al Pre 


Name and address of appellant: Waulliam Alorris, 766 


Market Court. Los Angeles 21, California. 


Name and address of appellant’s attorneys: Mario 
Perelli-Minetti and E. O. Leake & J. J. Leake, 901 Ches- 
ter Williams Building, Los Angeles 13, California. 


Offense: Violation two counts of Section 205b of the 


Emergency Price Control Act of 1942, as amended. 


Brief description of judgment and sentence: Count 
One, six months in jail; Count Two, $2500.00 fine. 


Defendant at liberty on own recognizance. 


I, the above-named appellant hereby appeal to the 
United States Circuit Court of Appeals for the Ninth Cir- 
cuit from the judgment above mentioned on the grounds 


set forth below: 


Pursuant to the Rule 5, I hereby serve notice that I 
do [47] not elect to enter upon the service of the sen- 


tence pending appeal. 
Dated: January 8, 1944. 
| William Morris 
Appellant 


MARIO PERELLI-WAINETT! and 
E. ©. ERAKE © See 
Die Oe leedice 

Attorneys for ==ippellant 


United States of America Jf 
Grounds of Appeal: 


1. The evidence is insufficient to support the verdict: 


the verdict is contrary to law and the evidence. 


ee he court should have granted the motion ier a di- 
rected verdict at the close ot the Government's case and 


also at the close of the entire case. 


3. The second amended information fails to state a 


public offense against the laws of the United States. 


4. There is no reasonable or probably cause upon 


which the second amended information is based. 


~ 


5. The court erred in rulings made throughout the 

Mein tie case and at tle close of the case and in its 

order over-ruling and denying the motion for new trial. 
6. The court erred in instructions given. 


7. The court erred in holding and ruling that the 
Act and orders pursuant thereto are not violative of the 
Fifth Amendment to the Constitution of the United States. 


Meek IO PERE _LCEMINEITWT and 
IOV le IS ce a ae 
ye) Lealve 

Attorneys for Appellant. [48] 


Received copy of the within Notice of Appeal this 9th 
fiaeecot jantary, 195, Charles EH. Carr, UaieeAttorney, 
by R. Mackay, Attorney for Plaintiff and Appellee. 


[Endorsed]: Filed Jan. 9, 1945. [49] 
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At a stated term, to-wit: The September: (enim: vars 
1944, of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court Room 
thereof, in the City of Jos Angeles on Tuesday the 
Oth day of January in the year of our Lord one thou- 


sand nine hundred and forty-five. 
Present: 


The Honorable Leon R. Yankwich, District Judge. 


No. 17,242-Crim. 


United States of America, 
Plaintiff, 
VS. 


William Morris, 
Defendant. 


FE. O. leake, Esq. attorney for the detendant nom 
comes before the Court and states that Notice of Appeal 
has been filed and requests that bond on appeal be fixed 
and that the defendant be allowed to remain at liberty on 


his own recognizance. 


It is ordered that the defendant may remain at liber 
on his own recognizance pending appeal and that he 
deposit the sum of $2,500. as a special recognizance to 
provide for payment of fine in the event of afhrmance of 
conviction in the Circuit Court of Appeals for the Ninth 
(erin | S10] 
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[Title of District Court and Cause. ] 


ORDER FIXING BAIL AND STAYING 
EXECUTION. ; 


Defendant above named having filed his notice of ap- 
peal in the above-entitled court, 

It Is Ordered that pending decision on said appeal, de- 
fendant remain at liberty upon his own recognizance, and 
that no bond be required in the premises provided that 
the defendant deposit the sum of Twenty-five Hundred 
Dollars ($2500.00) with the Clerk of the Court to be by 
him held in registry pending determination of the appeal 
and if the appeal be dismissed or judgment affirmed to 
be applied by the clerk to the payment of the fine of 
$2500.00. 

Dated: This 10th day of January, 1945. 


LEON R. YANKWICH 


Approved as to form. 
CRAREES H CARR, 
United States Attorney 


By James M. Carter [51] 


Received copy of the within Order Fixing Bail and 
Staying Execution this ........ day of January, 1945. 


CHARLES H. CARR, 
United States Attorney 


BY =. nen 
Attorney for Plaintiff 


[Endorsed]: Filed Jan. 10, 1945. [52] 
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[Title of District Court and Cause. ] 


ABBIDAVIT OF BO, LEAKE ESO; IN SUPPORM 
OF ORDER EXTENDING TIME Wilh 
WHICH TO°PREPARE sed TLE SAN Dep 
IGE Ol) Ja) CClvei ONS). Ie 


State of California, 
County of Los Angeles—ss. 

E. O. Leake, being first duly sworn, deposes and says: 

That he is one of the attorneys for defendant above 
named and has been the attorney, and the only attorney, 
actually engaged in the preparation of the record on ap- 
peal of the above-entitled matter. 

That your affant has been unable to complete and lodge 
the proposed Bill of Exceptions and Assignments of Er- 
ror in connection with the appeal herein taken and to have 
the same settled and allowed within the time allowed by 
law for the reason that within the last 30 days affant has 
been confined to his home at different intervals suffer- 
ing from a severe cold, and there being no other attorney 
in the office of his law firm of E. O. Leake & J. J. Leake, 
your affant has been compelled to handle all legal [53] 
matters in said office. 

That the Honorable Leon R. Yankwich, the judge who 
tried the above-entitled action has been absent in other 
divisions of this court since on or about January 11, 1945. 
and afhant is now informed and believes and therefore 
states that the said Honorable Leon R. Yankwich is at 
Fresno, California, and will not return until on or about 
March 1, 1945. 

Affant has practically completed preparation of said 
proposed Bill of Exceptions and will be able to serve 
and lodge the said proposed Bill of Exceptions on or be- 
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fore Tuesday, February 13, 1945, and respectfully prays 
that the court make its order extending the time for the 
serving and lodging of said proposed Bill of Exceptions 
and Assignments of Error herein up to and including 
February 13, 1945, and that the United States of Amer- 
ica, plaintiff herein, may have up to and including the 
28th day of February, 1945, within which to serve and 
lodge any proposed objections, amendments or additions 
to said proposed Bill of Exceptions and proposed Assign- 
ments of Error, and that defendant William Morris may 
have up to and including March 15, 1945, within which to 
settle and have filed his Bill of Exceptions and Assign- 
ments of Error. 


1 (Ge IDSA IE 


Subscribed and sworn to before me this 7th day of 
February, 1945. 


(Seal) WILLIAM M. CRANDALL 
Notary Public in and for said County and State 


The foregoing application on the part of defendant is 
hereby approved. 


Dated: This 7th day of February, 1945. 


CHAMEES HH. CARR, 
United States Attorney 

By Ray H. Kinnison 
Attorney for United States 


Received copy of the within Affidavit of E. O. Leake. 
etc., this 7th day of February. Charles H. Carr, United 
Seates Attorney, bv ...............-. Attorney for plaintiff. | 


[Endorsed]: Filed Feb. 7, 1945. [54] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME UNDER WHICH TO 
PREPARE, SETTLE AND FILE BID OF aS 
(CIZMDOIN SE 1NG, 


Good cause appearing therefor, and on application of 
E. O. Leake, Esq., one of the attorneys for defendant 
and appellant, William Morris, and conforming to the re- 
quirements of Rule 9 of Supreme Court Rules oi Prac- 
tice and Procedure in criminal cases; 


It Is Ordered that defendant and appellant, William 
Morris, may have up to and including the 13th day of 
February, 1945, within which to prepare, serve and lodge 
his proposed Bill of Exceptions and Assignments of Er- 
ror; that the United States of America, plaintiff herein, 
may have to and including the 28th day of February, 
1945, within which to prepare, serve and lodge any pro- 
posed objections, amendments or additions to the proposed 
Bill of Exceptions and Assignments of Error; and that 
defendant and appellant, William Morris, may have up 
to and including the 15th day of March, 1945, within 
which to have settled and filed his Bill of Exceptions and 
Assignments of Error in the above matter. 


Dated: February 7th, 1945. 


PAUL J. McCOR MICK 
Judge of U. S. District Court 


Received copy of the within Order, etc. this ........ day 
of February, 1945. Charles H. Carr, United States At- 
HORNEY. hy oa Attorney for Plaintiff. 


eudenrced|eemtuled Peb, 7, 1945, [55] 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK. 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 1 
to 59 inclusive contain full, true and correct copies of: In- 
formation; Minute Order Entered October 5, 1944; De- 
murrer to Information; Notice of Motion to Quash and 
Set Aside Information and on Demurrer; Minute Order 
Entered October 23, 1944; Amended Information; Notice 
of Motion to Quash and Set Aside Amended Information: 
Demurrer to Amended Information; Minute Orders En- 
tered Noveniber 6, 1944 and November 13, 1944 re- 
spectively; Waiver by Detendant of Right to be Present 
in Court: Minute Orders Entered November 27, 1944, 
January 3, 1945 and January 4, 1945 respectively; Ver- 
dict; Notice of Motion for New Trial; Minute Order En- 
tered January 8, 1945; Judgment and Commitment: 
Notice of Appeal; Minute Order Entered January 9, 
1945; Order Fixing Bail and Staying Execution: Afh- 
davit of E. O. Leake in Support of Order Extending 
Time within which to Prepare. Settle and File Bill of 
Exceptions: Order Extending Time to Settle Bill of Ex- 
ceptions and Praecipe which, together with Original Bill 
of Exceptions, Original Exhibits and Original Assign- 
ment of Errors constitute the record on appeal to the 
United States Circuit Court of Appeals for the Ninth 
Sircuit. 


I further certify that my fees for preparing, compar- 
ing’, correcting and certifying the foregoing record amount 
to $17.80 which sum has been paid to me by appellant. 
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Witness my hand and the seal of said District Court 
this 23 day of March, 1945. 


(Seal) EDMUND 2 SMITED 
Clerk 


By Theodore Hocke, 
Chief Deputy Clerk. 


[Title of District Court and Cause. ] 


DEFENDANTS ASSIGNMENTS OF ERROR 


Comes now the defendant and appellant in the above- 
entitled and numbered cause and files the following as- 
signments of error upon which he will rely in the prose- 
cuiton of this, his appeal herewith petitioned for in said 
cause from the judgment and sentence of this court en- 


tered January 8, 1945. 


Assignment of Error No. 1 


The court erred in denying the defendant’s motion to 
quash and set aside the amended information made by this 
defendant on the 27th day of November, 1944, as to 
Counts 1, 2, 3 and 4 of said amended information, which 
motion was based upon the following grounds: 


That the said amended information and each count 
thereof fails to state facts sufficient to constitute a crim- 
inal offense; that the laws, rules and regulations upon 
which said amended information purports to be based are 
arbitrary and discriminatory, unreasonable, invalid, un- 
constitutional and void; that it does not appear that the 
United States attorney in and for the Southern District 
of California, Central Division has been authorized to in- 
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stitute the above-entitled action by the Secretary of Agri- 
culture or that the Secretary of Agriculture did prior to 
the conimencement of the above proceedings at any time 
approve the institution of the above-entitled action. That 
it does not appear that the maximum price alleged is in 
conformity with the rules and regulations of the Secretary 
of Agriculture or with the provisions of the Agricultural 
Marketing Agreement Act of 1937, as amended. 


That Counts 1, and 2 of said amended information are 
indefinite and uncertain in that it cannot be ascertained 
therefrom how or in what manner the facts therein al- 
leged were in violation of Section 1351.1405(¢) of the 
Maximum Price Regulation 292, as amended, or were in 
violation of Section 205(b) of the Emergency Price 
Ctonrol Act, as amended. 


That Counts 3 and 4 of said amended information are 
uncertain and indefinite in that it cannot be ascertained 
therefrom how or in what manner or by what method the 
alleged maximum prices therein set forth were determined. 


That defendant duly excepted to said ruling of the trial 
court. 


Assignment of Error No. 2 


That the court erred in overruling the demurrer of de- 
fendant to Counts 1, 2, 3 and 4 of the amended informa- 
tion, which demurrer was based upon the following 
grounds and to which ruling defendant duly excepted: 


(a) That said amended information fails to state facts 
sufficient to constitute a criminal offense. 


(b) That Count 1 of said amended information fails 
to state facts sufficient to constitute a criminal offense. 
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(c) That Count 2 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 


(d) That Count 3 of said amended information fails 
to state facts sufficient to constitute a criminal offense. 


(e) That Count 4 of said amended information fails 
to state facts sufficient to constitute a criminal offense. 


Assignment of Error No. 3 


The court erred in overruling defendant’s objection to 
the introduction of any evidence made at the opening of 
Government’s case, which said motion was made upon the 
following grounds: 


Mr. Leake: If the court please, at this time I desire 
to make an objection to the introduction of any evidence 
on the ground that the information doesn’t state the facts 
sufficient to constitute a cause of action. Following that 
up a little more in detail, it totally lacks any allegation 
bringing it within the provisions of the Price Control Act, 
particularly Section 3 of the Act requiring the prior ap- 
proval of the Secretary of Agriculture. That applies to 
all four counts. 


The second point which I propose to raise is regarding 
the allegations of the false entry, and along about line 19 
it says, “and said record . . . referring to this in- 
formation . . . waSadocument .. .” 


The Court: Let me look at it. Where is it? 


Minleeake. Line 19. Atter reciting “imaline -amralee 
entry,” it says: “and said record was a document re- 
quired to be kept under the provisions of Section 
1351.1405(g¢) of Maximum Price Regulation 292, as 
amended,’ and so forth. 
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Now, the section referred to provides as follows: 


“Every intermediate seller selling citrus fruits 
shall: 


(1) Make and preserve for examination by the 
Office of Price Administration for so long as the 
Emergency Price Control Act of 1942, as amended, 
remains in effect. records of the same kind as he has 
customarily kept relating to the prices which he 
charges for each item of ctirus fruits after the ef- 
fective date of this regulation, and, in addition, rec- 
ords showing as precisely as possible, the basis upon 
which he determined maximum prices for each item.” 


Now, there is no allegation in Count 1 or Count 2 that 
they formerly kept any records or that these records were 
not in conformity with the records customarily kept. 


(After a brief discussion of the objections, the jury 
was excused and the argument proceeded in the absence 
of the jury) 

The objections of defendant to the introduction of evi- 
dence was by the court overruled, whereupon the follow 
ing proceedings were had: 


The defendant duly excepted to the said ruling. 


Assignment of Error No. 4 


The court erred in allowing and admitting into evidence 
Government’s Exhibit No. 1, being a group of invoices. 
the first document ot which bears the number 35642 re- 
lating to the alleged sale of oranges by California Fruit 
Growers Exchange to Morris Brothers Fruit Company. 
That defendant objected to the introduction of said Ex- 
hibit No. 1 on the ground that no proper foundation had 
been laid for its introduction, 
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Defendant's objections were overruled and defendant 
duly excepted. 


The only foundation for the admission of said [Exhibit 
No. 1 consisted of the testimony of Earl S. Hans which 
was in substance as follows: 


I am cashier and auditor for California Fruit Growers 
Exchange and have been so employed since July of 1921. 
I have brought with me records of the sale of oranges to 
Morris Brothers Fruit Company by California Fruit 
Growers Exchange during the week commencing October 
17, 1943. These records were kept by the clerk in the 
ordinary course of business and as a part of the ordinary 
and regular records. They are kept by one of my as- 
sistants under my direction. 


Assignment of Error No. 5 


The court erred in overruling the objection of defend- 
ant to the testimony of the witness Ann L. Josephs, a 
former employee of Morris Brothers Fruit Company, 
relative to a practice or custom of said company in mak- 
ing up their statements. Said testimony being as follows: 

Question by Mr. Tolin: Did the company have a prac- 
tice or custom of making these out or was just a single 
one made, were they made in duplicate or triplicate or 
what? 

Mr. Leake: I will object to that on the ground that 
it is irrelevant, incompetent and immaterial. 

The Court: Well, I think it is admissible. She was 
head bookkeeper. Go ahead. 

Mr. Leake: She has stated she never saw these before. 

The Court: It doesn’t make any difference. He is 
asking about a similar document. Go ahead. 


To which ruling defendant duly excepted. 


1 


fa 
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The substance of the testimony of the witness was as 


follows: 


Reterring to Government’s exhibits 2 and 3 for identi- 
fication, we made these out in duplicate only for ship- 
ment on cars. I can tell from the wording that they rep- 
resent shipments on cars. When a car of fruit was sent 
out, we were notified from the downstairs office. They 
told us how many boxes of fruit would be sent at such 
and such a price. We made out triplicate copies of bills 
of lading and sent one to the customer with a statement 
of this kind. 

Assignment of Error No. 6 

The court erred in overruling the objection of defend- 

ant and in admitting into evidence Government’s Ex- 


hibits 2 and 3, being copies of statements produced by the 
witness Anthony Arrigo as follows: 

Wie, Polin-s ) oiler m evidence Exhibits No, 2 and. 3 
for identification. 

Mr. Leake: To which we object on the ground that 
Exhibits 2 and 3 are incompetent, irrelevant and imma- 
terial: 

The Court: Jet me see this, are those the so-called in- 
voices or statements? 

Mr. Leake: Statements. 

Mr. Tolin: He testified he received them from the 
defendant. 

aie Court: Objection overruled. they may be re- 
ceived in evidence, marked with the numbers that they 
already have. 


To which ruling defendant duly excepted. 
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Assignment of Error No. 7 


The court erred and abused its discretion in denying 
defendant’s motion for a directed verdict as to counts 1 | 
and 2 and for a dismissal as to counts 1 and 2 of the 
amended information at the close of the Government’s 
case based on the grounds that the evidence adduced by 
the Government was wholly insufficient to establish the 
commission of the offenses charged in each of said counts. 

The defendant duly excepted to the ruling of the court 
on said motions. 


Assignment of Error No. 8 


The court erred and abused its discretion in denying 
defendant’s motion for a directed verdict and for a motion 
to dismiss as to counts 1 and 2 of the amended informa- 
tion at the close of the evidence. Said motion was made 
and based upon the grounds that the evidence introduced 
was wholly insufficient to establish a commission of the 
offense charged in each of said counts 1 and 2. 

The defendant duly excepted to the ruling of the court 
on said motions. 


Assignment of Error No. 9 


The court erred in refusing to give the following in- 
struction proposed and offered by defendant, to which re- 
fusal the defendant within the time and in the manner 
prescribed by law duly excepted. 


Defendant’s Proposed Instruction No. 3 


An acconiplice is one who aids, abets, or participates in 
the commission of a crime and is liable to prosecution 
for the identical offense charged against the defendant on 
trial in the cause in which the testimony of the accom- 
plice is given. 


United States of America a0 


Assigninent of Error No. 10 
The court erred in refusing to give the following in- 
struction proposed and offered by defendant, to which re- 
fusal the defendant within the time and in the manner 
prescribed by law duly excepted. 


Defendant’s Proposed Instruction No. 4 
One who buys at a price above the maximum price fixed 
by the Rules and Regulations of the office of Price Ad- 
ministrator is equally guilty with one who sells above such 
prices and is an accomplice in the commission of the 
crime which may result from such transaction. 


Assignment of Error No. 11 


The court erred in refusing to give the following in- 
struction proposed and offered by defendant, to which 
refusal the defendant in the time and in the manner pre- 
scribed by law duly excepted. 


Defendant's Proposed Instruction No. 5 


You are instructed that the Witness, Anthony Arrigo, 
is by his own testimony an accomplice of the defendant, 
William Morris, in this action. 


Assignment of Error No. 12 


The court erred in refusing to give the following in- 
struction proposed and offered by defendant, to which re- 
fusal the defendant within the time and in the manner 
prescribed by law dulv excepted. 


Detendant’s Proposed Instruction No. 6 
The testimony of an accomplice, coming from a polluted 
source, should be received with caution and distrust and 
you should not place too much reliance thereon unless the 
same is corroborated by other reliable creditable testimony. 


54 William ALlorris vs. 


Assignment of Error No. 13 
The court erred in overruling defendant’s motion for 
new trial based upon the grounds, first, insufhciency of 
the evidence to justify the verdict; and second, error in 
law occurring in the trial and excepted to by defendant. 


Defendant duly excepted to the said ruling. 


Assignment of Error No. 14 
Counts 1 and 2 of the amended information constitute 
a splitting of one offense into two offenses contrary to 
law. 


Assignment of Error No. 15 
The evidence adduced by the Government conclusively 
shows that the matters alleged in Counts 1 and 2 of the 
amended information constitute but a single offense. 


Conclusion 
Wherefore, the defendant, William Morris, by reason 

of the errors aforesaid, prays that said judgment and 
sentence against and upon him may be reversed and held 
for naught. 

MARIO PERELLI-MINETTI and 

BE. O. LEAK Bal eet ie 

By E. O. Leake 


Attorneys for Defendant 


Received copy of the within Defendant's Assignments 
of Error this 13th day of February, 1945. Charles H. 
Carr, United States Attorney, by Ernest AL Tolin, Attor 
ney for Plaintiff. 


[Endorsed]: Filed Feb. 13. 1945. 


[Endorsed]: Filed Mar. 26, 1945. Paul P. O’Brien, 
Glerk, 


cn 
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United States of America 


[lesor District Court and Cause] 
ENGROSSED BIE OF tra hho n Ss: 


Be it remembered that on the 5th day of October, 1944, 
an Information was filed in the above-entitled court. 

That on the 16th day of October, 1944, and before the 
entry of a plea, the defendant filed a demurrer to said 
Information and to each count thereof, and that also on 
said date defendant filed a motion to quash and set aside 
the said [Information and each count thereof, and on the 
23d day of October, 1944, an order was made granting 
leave to the Government to amend the said Information. 

That on the Ist day of November, 1944, an amended 
information was filed. 

That on the 9th day of November, 1944, defendant 
served and filed a notice of motion to quash and set aside 
said amended information. 

That on the 9th day of November, 1944, and before the 
[1*] entry of a plea, defendant filed a demurrer to said 
aimended information, basing said demurrer upon the fol- 
lowing grounds: 

1. That said amended information fails to state facts 
sufficient to constitute a criminal offense. 

2. That count 1 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 

3. That count 2 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 

4, That count 3 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 

5. That count 4 of said amended information fails to 
state facts sufficient to constitute a criminal offense. 


*Page numbering appearing at foot of page of original Bill of Excep- 
tions. 
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That on the 27th day of November, 1944, defendant 
in open court pursuant to the aforementioned notice of 
motion to quash and set aside said amended information 
presented arguments on said motion, and the Government 
likewise presented arguments thereon, and the court there- 
upon made and entered its order denying said motion, to 
which order defendant duly excepted. 


That on the 27th day of November, 1944, argument 
was made on said demurrer to said amended information, 
and the court made and entered its order overruling said 
demurrer, to which order defendant duly excepted. 

That on the 27th day of November, 1944, defendant en- 
tered his plea of “Not Guilty” to each and every count of 
said amended information. 


That said cause came on regularly for trial on the 3d 
day of January, 1945, the Honorable Leon R. Yankwich, 
Judge presiding, with a jury; the United States of Amert- 
ca being represented by Ernest A. Tolin, Esq., Assistant 
United States Attorney; and defendant being represented 
Dy Nlario Perelli-Minetti and H. OW eake Gs) eeake 
Esqs. 


That a jury was duly impaneled and sworn, after which 
[2] the following proceedings were had: 
L. E- COLE ir 


called as a witness by and on behalf of the Government, 
having been first duly sworn, was examined and testified 


as follows: 


My name is L. L. Collum. 1! am employed by Ameri- 


Camas 


United States of .1merica o7, 


Mr. Leake: If the court please, at this time I desire 
to make an objection to the introduction of any evidence 
on the ground that the information doesn’t state the facts 
sufficient to constitute a cause of action. Following that 
up a little more in detail, it totally lacks any ‘allegation 
bringing it within the provisions of the Price Control Act, 
particularly Section 3 of the Act requiring the prior ap- 
proval of the Secretary of Agriculture. That applies to 
all four counts. 


The second point which I propose to raise is regarding 
the allegations of the false entry, and along about line 19 
fiesays, atid said record . . . referring to this infor- 
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mation . . . was a document 
Mire Court: et ine look at it. Whereis if? 
Miewleedse, Line 19° Atter reciting “making a false 
entry,’ it says: “and said record was a document required 
to be kept under the provisions of Section 1351.1405(¢) 
of Maximum Price Regulation 292, as amended,” and 
so forth. 


Now, the section referred to provides as follows: 


“Every intermediate seller selling citrus fruits 
shall: 


“(1) Make and preserve for examination by the 
Office of Price Administration for so long as the 
Emergency Price Control Act of 1942, as amended, 
remains in effect, records of the same kind as he has 
customarily kept relating to the prices which he 
charges for each item of citrus fruits after the ef- 
fective date of this regulation, and, in addition, rec- 
ords showing as precisely as possible, the basis upon 
which he determined maximum prices for each item.” 


[3] 
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Now, there is no allegation in count 1 or count 2 that 
they formerly kept any records or that these records were 
not in conformity with the records customarily kept. 


(After a brief discussion of the objections, the jury was 
excused and the argument proceeded in the absence of the 


jury.) 


The objections of defendant to the introduction of evi- 
dence was by the court overruled, whereupon the following 
proceedings were had: 

Mr. Tolin: If the court please, I don’t mean to back 
down from our position, but in the interests of getting 
on with the case, I would be glad to amend the informa- 
tion by interlineation. 

The Court: Of course the information can be amended 
at any time. 

Mr. Tolin: I think we might amend line 23 after the 
words “1942” to insert ‘‘which regulation had been ap- 
proved by the Secretary of Agriculture.” That would end 
the argument. I don’t mean to say that we are not enti- 
tled to win the argument, but it would get it past this and 
down to the case on the merits. 

The Court: My only doubt arises, Mr. Tolin, from 
the fact that it is customary where special authority is 
needed, you see, to allege the authority. 

Mr. Tolin: Yes. 

The Court: I think it might be the better policy to 
amend because we are dealing with an information which 
can be amended at any stage of the proceedings. Wath 
an indictment you cannot do it. 

Mr. Tolin: The government would rather do that. 
The government moves the court for permission with re- 
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spect to count 1, line 23, after the figure “1942” on page 
3 to amend by interlineation, inserting the following: 
“Which regulation 292 as amended has been approved by 
the Secretary of Agriculture.” [4] 

The Court: I will grant the motion of the government 
to amend so as to show that the regulation has the ap- 
proval of the Secretary of Agriculture. 

Mr. Tolin: 1 make a motion for a like amendment re- 
specting count 2 by inserting the same words after the 
word “amended” on line 23 of page 4. 

The Court: All right, permission is granted. 

Mr. Tolin: JI make a like motion regarding the amend- 
ment of count 3 on page 5, by inserting the same words 
after the word “amended” on line 24. 

Wrencoure. | Al) right. 


Mr. Tolin: I make a like motion with respect to count 
+, by inserting the same language on page 7 at line 21 
after the word ‘“‘amended”. 

The Court: All right. I will hand you the original so 
as to complete the record. You may make the inter- 
lineation. 

Mr. Tolin: With respect to Counts 3 and 4, I find the 
proper place for the interlineation is at line 31 instead of 
the place I indicated. 

The Court: All right, permission will be granted. 

Mr. Tolin: I have now interlined the original amended 
information in accordance with the court’s permission, and 
have marked with a clip the pages to which it refers. 

The Court: Not that it is necessary, but just to play 
safe, are you willing to stipulate that all the proceedings 
heretofore had on the amended information were had on 
the amended information as amended? 
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Mr. Tolin: Yes, Your Honor. 
Mr. Leake: So stipulated. 


The jury was thereupon recalled to the jury box and 
the witness L. L. Collum resumed his testimony as fol- 
lows: 

I am employed by the American Fruit Growers, Inc., 
and have been employed since July 23. I have access to 
the records [5] of that company showing sale of oranges 
to Morris Brothers Fruit Company in this city during 
the week commencing October 17, 1943. I have inspected 
and searched those records, and I do not find that any 
sales were made of oranges to Morris Brothers Fruit 


Company during that week commencing October 17, 1943. 


F. S. GUNTHER, 


called as a witness by and on behalf of the Government, 
having been first duly sworn, was examined and testified 


as follows: 


My name is F. S. Gunther, I hold the same position 
with Mutual Orange Distributors located in Redlands; | 
have access to the records of their company showing the 
sale of oranges during the week of October 17, 1943. I 
am president of the Mutual Orange Distributors. The 
Mutual Orange Distributors did not sell any oranges to 
Morris Brothers Fruit Conipany in Los Angeles during 


the week commencing October 17, 1943. 
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BARE 3. Hes; 


called as a witness by and on behalf of the Government, 
having been first sworn, was examined and testified as 
follows: 


I am cashier and auditor for California Fruit Growers 
Exchange and have been so employed since July 21. The 
company sells oranges to Morris Brothers Fruit Company 
located in Los Angeles. I have brought with me records 
of the sale of oranges to Morris Brothers Fruit Company 
by California Fruit Growers Exchange during the week 
conunencing October 17, 1943. The records which I have 
are all of the records of my company showing such sales. 
I recognize this group of pink slips as being the records 
of the California Fruit Growers Exchange showing sales 
to Morris brothers Fruit Company during that week. 
These records were kept by the clerk in the ordinary 
course of business and are part of the ordinary and regu- 
lar records. They are kept by one of my assistants un- 
der my direction and supervision. Referring to the in- 
voice which bears No. 35642, the figures 10/18/43 repre- 
sent the actual [6] date of sale and the hgures under the 
words “price per box” represents the price at which they 
were sold. Upon the bottom of the page the fgures ‘‘base 
price $4.08" were placed there in accordance with ceiling 
price regulations. 

The group of papers furnished by the witness, the first 
one of which bears No. 35642 was then offered in evi- 
Genice. 


Mr. Leake: To which we object on the ground that no 
proper foundation has been laid. 

The Court: Objection overruled. They may be re- 
ceived, 
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The documents above referred to were marked as Gov- 
ernment’s Exhibit No. 1 and were received in evidence. 
Mr. Leake: May we have an exception’ 
The Court: All right. 


The witness resuming: All these sales relate to oranges. 
The main office of the California Fruit Growers Exchange 
is located at 707 West Fifth Street, Los Angeles, Califor- 
nia. The oranges were sold at 780 South Alameda 
Street, Los Angeles, and were delivered to Morris 
Brothers Fruit Company here in Los Angeles. 


Cross-Examination 


By Mr. Leake: 


Witness: We sold oranges to Morris Brothers Fruit 
Company prior to these dates. I don’t know of my own 
knowledge to whom this fruit was delivered, and | don’t 
know whether it was resold by Morris Brothers before 
delivery. 


a Ge MOIGDN,, 


called as a witness by and on behalf of the Government, 
having been first duly sworn, was examined and testified 
as follows: 


yeni dolin: 


Witness: I am employed at 780 South Alameda Street 
by the California Fruit Growers Exchange. That firm 
has a citrus auction house at that address and did have 
during October, 1943. I am familiar with the customs 
of the place and how it runs and was during October, 
1943. Morris Brothers Fruit Company is a customer of 
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the exchange. [*ruit bought by Morris Brothers firm [7] 
was to be loaded on their own trucks any time aiter the 
start of the auction and until two o’clock of the day of 
sale. I recognize Government’s Exhibit No. 1. These 
papers are all marked by the letter ‘‘J” on the bottom of 
the page and in some instances by the letter “B” by the 
man who trucks them out on a truck. 


Cross-Examination 
By Mr. Leake: 


Witness: This place at 780 South Alameda Street is an 
auction house where fruit is sold to the highest bidder. 
Government's Exhibit No. 1 shows fruit sold to the Mor- 
ris Brothers on the particular days specified. I do not 
know who bought the fruit on behalf of Morris Brothers. 
The fruit was delivered to the driver of the Morris 
Brothers’ trucks. 


LOU MORRIS, 


called as a witness by and on behalf of the Government, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination: 

I am a member of the firm of Morris Brothers Fruit 
Company. Iam a brother of William Morris, the defend- 
ant. I was served with a subpoena to produce the records 
showing purchase of oranges by Morris Brothers during 
the week of October 17, 1943. I have not produced the 
records, Bill Morris has got them. 1 had the girl look 
through the files twice after I was served with the sub- 
poena at eleven o’clock yesterday, but she could not find 
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any records due to the fact that we have changed book- 
keepers three times, and she couldn’t find them. What- 
ever records there are, Mr. William Morris has them. 
When I said that the records were in the possession of 
Mr. William Morris I meant whatever records were there, 
why, Bill Morris will have them. I couldn’t find any rec- 
ord of purchase of oranges during the week of October 
17th. As to whether we purchased oranges during that 
time, my answer is that we had been buying oranges every 
day. I do not remember whether we bought any oranges 
from the Mutual Orange Distributors or from the Ameri- 
can Fruit Growers during that week. We buy from all 
exchanges [8] every day whatever we can buy. Any 
records of purchases during that period were not de- 
stroyed, but ! do not know where they are. The girl 
looked twice for them. I have never seen the records. 


I do not know Mr. Arrigo, nor anyone employed by 
Aldrich & Company. J never saw Mr. Arrigo at Morris 
Brothers. 1 have never seen him other than in the court 
room. The same subpoena above referred to called for 
the production of the records showing the sales of oranges 
to Aldrich & Company, Chicago, Illinois, during the month 
of October, 1943. I do not have those records. Bill 
Morris has got them when he went to consult his lawyer, 
Nig Weake. ll did not turn the records over toi yy 
liam Morris. He got them himself. He has the same 
access to them that I have. We both own an interest in 
the company. We are partners; if you want you can call 
me manager. I! do everything and I am supposed to be 
the manager every day. I am still the manager. When 
William Morris became involved in this case 1 did not 
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turn those invoices over to him so that he could take them 
to see his attorney. He went out and got them himself. 
I had aceaess to them the same as he. I own an interest 
in that company, so does he. 


Question: All right. [ call upon you now to produce 
those records, please. 


Mr. Leake: It appears that the witness hasn't got 
them, if the court please. 


The Court: Well, his partner has equal access and if 
one partner keeps them. how am I going to force him to 
vet in a fight with his brother? You can produce sec- 
ondary evidence. Each partner has equal access to the 
books. A partner can’t even steal from one another. 
The only way they settle their affairs is by an account- 
ing ! 

Mr. Tolin then produced two documents which he had 
marked Government’s Exhibit No. 2, for identification, 
and Government's [Exhibit No. 3, for identification. ‘The 
statement dated October 27, 1943, which has written on 
it in addition to the [9] typewritten matter the word 
Villiam was marked Governments Exhibit No. 2 for 
identification, and the statement which bears the same 
date, differing from Exhibit No. 2 for identification is that 
the word “William” does not appear thereon. was marked 
Government's Exhibit 3 for identification. 

The Witness resuming: I recognize Government’s Ex- 
hibit No. 2, for identification, as being one of the regular 
statement forms of Morris Brothers Fruit Company. It 
was the custom of the company to make these up in dupli- 
cate. [I never saw a duplicate of this statement. [| 
looked for them, but they were gone. 
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Question by Mr. Tolin: You ordinarily kept the copies 
of all statements, and that had been the custom as long 
as Morris Brothers had been in business? 

A. Now, when you speak of statements, I don’t think 
that the girls in the office are making two copies. When 
we send a statement to the customer, only one copy is 
made. On invoices, we make it in two, yes. 

Q. Referring to Government’s Exhibit No. 2 for 
identification. The custom was to make a copy of that, 
wasi1t it, or to make it in duplicate; Thatwasitites mc: 
tom? A. That was the custom. 

©. And that had been the custom so long as you had 
been in business? Ue (ES 

Q. That is also true of the type of paper that this 
ixiMibit > ror identification isyercim tan 

A It is the same. 


Witness resuming: I did not have anything to do 
with the making of the sale represented by either Exhibit 
2 or 3 for identification. [ am a stranger to that trans- 
action. 


Cross-Examination 
weet Leake: 

I have never seen either one of these statements marked 
[10] Exhibit 2 or 3 for identification before to my 
knowledge. 1 have never seen any copies of them or any 
originals of them to my knowledge. I do not know in 
this instance whether or not more than one copy was made. 
That is not an invoice, that kind of paper is used to send 
out our statements on. That is entirely different from 
the invoice. | was not in Los Angeles at the time of these 


ay 
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transactions. I think one car was shipped the same day 
of the transaction and the other one was shipped about a 


month and a half later. 


Redirect Examination 
By Mr. Tolin: 

The witness exanuned the Government’s Exhibit No. 1, 
being the pink tickets issued by the exchange in the auc- 
tion market, and testified as follows: 

1 had the girl make a search for the copies of these, 


but she couldn’t find them. 


Recross-Examination 
loom. Leake: 
None of the oranges represented by the statements, 
Government’s Exhibit No. 1, were ever in storage at La 
Nerne. 


ANN L. JOSEPH, 


called as a witness by and on behalf of the Government, 
having been first duly sworn, was examined and testified 
as follows: 

I was employed by Morris Brothers Fruit Conipany 
from June 14, 1943 to July 15, 1944, in the capacity of 
head bookkeeper. Government’s Exhibits 2 and 3 I have 
mewer seen before. 

Question by Mr. Tolin: Did the company have a prac- 
tice or custom of making these out or was just a single 
one made: were they made in duplicate or triplicate or 
what? 
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Mr. Leake: I will object to that on the ground that it 
is irrelevant, incompetent and immaterial. 

The Court: Well, J] think it is admissible. She was 
head bookkeeper. Go ahead. 

Mr. Leake: She has stated she never saw these before. 
[11] 

The Court: It doesn’t make any difference. He is 
asking about a similar document. Go ahead. 

Mr. Tolin: May the record show that the witness has 
before her Exhibits 2 and 3 for identification ? 

The Wtiness: We made these duplicates out only for 
shipment of cars. I can tell by the wording that these 
represent shipments of cars. When a car of fruit was 
sent, we were notified by the downstairs office; they told 
us how many boxes of fruit would be sent at such and 
such a price. We made out triplicate copies of bills of 
lading and sent one to the customer with a statement of 
this kind attached. Not the first one, | mean the first one 
was kept by the railroad, but the other was sent to the cus- 
tomer with the statement attached. We kept the other 
with a duplicate statement attached so that when it was 
paid we would mark that copy paid and put it back in the 
file so that we kept a permanent record of all these things. 
The company kept files of the bills of lading. I do not 
know how far the files went back, but I do know that 


there were some from the year, 1941. 
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Cross-Examination 
By ™r. Leake: 

I] never saw either one of the statements, Exhibits 2 
and 3 for identification. I did not make them out. The 
accounts receivable clerk made these bills and sent them 
out. | had nothing to do with making the bills out. I 
do not know how many copies were made of these particu- 
lar bills, Exhibits 2 and 3 for identification. 


Redirect Examination 
By Mr. Tolin: 

1 know we did some big buying during October, 1943, 
from California Fruit Growers and Mutual Orange Dis- 
tributors. [ don’t know whether we bought anything in 
that particular week, I wouldn’t remember that. I only 
know we dealt with those concerns. 


Recross-Examiunation 


By Mr. Leake: 


J] know that Alorris Brothers dealt with a great many 
smaller firms. I do not know how many. [{12] 


PON ELON YOR RIGO; 


called as a witness by and on behalf of the government, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
ipy Mr. Yolin: 
1 am a half partner of Aldrich & Company located in 
Chicago, I!linois. Their business is supplying oranges, 
potatoes and vegetables, etc., to hotels, restaurants and 
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dining cars exclusively. About October 15, 1943, I called 
at the Morris Brothers Fruit Company here in Los An- 
geles. I talked to William Morris (indicating defendant). 
I told him I needed oranges and needed them very badly. 
He said yes, that he would sell me some, any amount I 
wanted at $4.50 a case. I said, “That is cheap. I would 
like to buy some.” He said, ‘‘Wait a minute. You have 
got to give me $1.25 each case on the side.” I said, “Oh, 
no, I can’t pay prices like that.’ So, after an exchange 
of opinions, I left and went to San Diego for a week. 


So, that was the end of that conversation. 


After I returned from San Diego, I saw the defendant 
again at the same place. I told Mr. Morris that I got 
in touch with my Chicago partner and he told me the 
plight up there was terrific, that he couldn’t get any at 
any price, and he said to get them for whatever we had 
to pay, because, he said, if we can’t get them I can’t do 
business any more. There are no oranges. Get whatever 
you can, and pay the price. At least we will get our 
money back and losing a little bit of the profit would 
make it about right.” 


I told Mr. Morris I just couldn’t get away from Cali- 
fornia unless I got some oranges because my partner told 
me we got to have them; that we couldn’t operate without 
them. Mr. Morris said. “You are lucky anyway. By 
waiting a week you have saved 25 cents. It is $1.00 
even extra today.” 


icatae ahatas time, Give me a couple Oiecans ame 
will pay you and goodbye beautiful California.” | 13] 
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I bought a couple of cars from) Mr. William Morris. 
He gave ime two statements. I recognize Government’s 
Exhibits 2 and 3 for identification as being those state- 
ments. That little mark up here on Government’s Ex- 
hibit 2 for identification which says, “William” I placed 
there. I wanted to remember who I was dealing with 
because | knew there was more than one brother, and I 
wrote that there myseif. All of the rest of the statements 
were written by someone at Morris Brothers Fruit Com- 
pany. A young girl in the office made out the statements. 
I did not see whether or not she made any copies of the 
statements. The typewriting was done in a different 
room. William Morris gave her the directions. 


(It was then stipulated that photostats of certain 
Cashier’s Checks might be used in lieu of the originals. ) 


Mr. Tolin thereupon produced the following decuments : 
a photostatic copy of a $1000 Cashier's Check, No. 202225, 
which was marked by the clerk Government’s Exhibit 4 
for identification A photostat of a Cashier’s Check for 
$2000, No. 202220, which was marked by the clerk Gov- 
ernment’s Exhibit No. 5 for identification. A photostat 
of a Cashier’s Check in the amount of $2000, No. 202229, 
which was marked by the clerk Government’s Exhibit No. 
6 for identification. -\ photostat of a check in the amount 
of $1000, No. 202224, which was marked by the clerk 
Government's Exhibit No. 7 for identification. The orig- 
inal of a check signed by Anthony Arrigo in the amount 
of $238, dated October 27, 1943, payable to Morris 
Brothers Fruit Company, which was marked by the clerk 
Government’s Exhibit No. 8 for identification. Govern- 
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ment’s Exhibits Nos. 4, 5, 6, 7 (being photostats of the 
originals), 8 and 9 were all paid by me to William Morris 
for two cars of oranges bought at the time and repre- 
sented by Government's Exhibits No. 2 and 3 for identi- 


fication. 


I took delivery of the one car of oranges immediately 
and paid the transportation. 1 took delivery of the other 
car at a later date and also paid the transportation on 
that. I did [14] not pay Morris Brothers or William 
Morris any money outside of the checks and did not re- 


ceive any change when | gave him the checks. 


Mr. Tolin: I offer in evidence Exhibits No. 2 and 3 
for identification. 


Mr. Leake: To which we object on the ground that 
Exhibits 2 and 3 are incompetent, irrelevant and 1mma- 
terial. 

Th Court: Let me see this. Are those the so-called 
invoices or statements? 

Mr. Leake: Statements. 

Mr. Tolin: He testified he received them from the 
defendant. 


The Court: Objection overruled. They may be re- 
ceived in evidence, marked with the numbers that they 
already have. 

Mr. Leake: May I have an exception to the ruling on 
Exhibits 2 and 3? 

the Court. “All right. 
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Mr. Tolin: I offer in evidence Exhibit No. 4 for 
identification; 5, 6, 7, 8 and 9, all for identification. 


The Court: They may be received. 


The Witness resuming: I received Exhibits 2 and 3, 
those invoices from Mr. William Morris. I don’t remem- 
ber as to whether the stamp “paid by” was put on after 
I turned the checks over to him. I do not remember who 
put the signature on this. I had them in my possession 
after the transaction was over and they were run. 


Cross-Examination 


Beir, Leake: 


icoredubits Zand 3 om the Z/th day of October. 
They were prepared in another room. I did not see them 
prepared. | never saw any copies of the statements other 
than those which I received. These Exhibits 2 and 3 are 
my copies and I delivered them to Mr. Tolin. 

Exhibit No. 8 which is a check bearing date of October 
27, 1943, in the amount of $238 was written by the young 
lady [15] who came from the other office. I handed her 
my checkbook to draw the amount which was necessary in 
concluding the transaction. She made it out and then I 
signed it. . 

The other check bearing date of October 27, 1943, in 
the amount of $164 made payable to cash is in my hand- 
writing. The girl did not make that out. Somehow or 
another [I got in the notion to make the check myself, and 
made it. I made it at the same time that the other check 
was made. [ let the girl make out one and I made out the 
other. The check for $164 made payable to cash was not 
given to Andrew Morris and I never got any money from 
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anybody. I do not know whether I met Andrew Morris 
at that time. J ktiow | met one of the Moriices in tier 
I do have a slight memory of being told that it was 
Andrew. I think he hung around a little while and he 
said, (Wy mame is indrew, 1 ‘did emote dsl nimimeromedaa 
the check for me, Exhibit 4 in the amount of $1000 like- 
wise endorsed by Andrew Morris. It has my endorse- 
ment above his endorsement. I did not give this check 
to Andrew Morris and get the cash on it. I knew at the 
time of this transaction that ceiling price was $4.50. 


I knew when I bought the oranges that I was paying 
more than the ceiling price. 


The oranges which were shipped to me came from the La 
Verne Cooperative Storage; both carloads. We had some 
controversy regarding the oranges and wrote several let- 
ters. Among them was a letter addressed to the La Verne 
Cooperative Citrus Association and because of my com- 
plaint I received a refund in the sum of $436.50 from 
Morris Brothers. I recognize this check of Morris 
Brothers in the sum of $436.50 as the amount received 
as an adjustment upon our complaint about the quality 
of the oranges in one car. (The check was thereupon 
Omered and received i evidence as Weteindani. eee 
Janome ZA) 

The Witness resuniing: I recognize this letter on the 
letterhead of Aldrich & Company. Aly name is signed to 
the letter, [16] but I did not sign it. I dictated the letter, 
however. That portion of the letter reading, ‘Also you 
mention something about black market operations. on the 
remiathk that we said ‘we paid a tremendous price on 
oranges. Our remark in that letter means only that we 
paid the ceiling price and no more, but it is a tremendous 
price for such a poor quality of oranges.” 


ss 
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(The letter was thereupon offered in evidence and 
received as Defendant’s Exhibit B.) 


Witness resuming: 1 gave the checks to Mr. William 
Morris in his private office. The check which the girl 
made out was made out on the same table in the private 
office. I signed my name to the check and handed it to 
Mr. Morris. 1 don’t know why I[ gave two personal 
checks. If | had thought of it at the time, 1 would have 
given one check. I don't have any specific recollection 
why the two checks were made, but they were made for 
the reason that the full amount was then paid. I don’t 
know which of the personal checks, Exhibits 8 and 9 was 
made out first. I think I handed them to Mr. Morris at 
separate times. 


Redirect Examination 
By Mir, Tolin: 

The oranges I received were wrapped and packed in 
boxes. he difhculty I had of spoilage referred to the 
last car shipped only. That is the car upon which we 
received the adjustment. As to the first car the quality 
was just perfect, and J didn’t demand any adjustment on 
fiesuinst car because there was no reason for it. 


Mr. Tolin: The Government rests. 


(The following proceedings were had out of the presence 
of the jury): 

Mr. Leake: If the court please, I move the court at 
this time for a directed verdict on the ground— 

The Court: If you have a good point, make it just to 
dismiss rather than for a directed verdict. 
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Mr. Leake: I am rather unfamiliar with the procedure 


ener | 17 


The Court: All right, even if you make it as agdt 
rected verdict, I can take it on the other ground, but we 
prefer to handle the case, especially if your point is good 
as to one count and not so good as to the other. It con- 
fuses the jury to direct the jury as to the one, and have 
them go on as to the other. 


We just say to dismiss and they proceed on the re- 
Mainder. It imakes it simpler, 


Mr. Leake: Taking up Count 1 of the complaint, the 
charging allegation savs that Wilham Morris did know- 
ingly, willfully, and unlawfully make an entry false in a 
material respect. in Morris Brothers Food Companvy’s copy 
of a statement showing the sale to Aldrich & Company 
and so forth. 


Now, we have no evidence of any kind or character 
before the court as to what the copy of Morris Brothers’ 
copy shows. The only evidence which we have is the copy 
produced by Aldrich & Company by Mr. Arrigo, a part- 
ner of the Aldrich & Company, which he stated was his 
copy and he never saw any other copy. Therefore, as to 
the contention of the Morris Brothers Company, there is 
no evidence of any kind or character. 

The Court: Except such inference as may be drawn 
from the fact that what he was given was a carbon copy, 
and the original must have conformed to that. 

Mr. Leake: I don’t believe an inference is sufficient to 
overcome the presumption of innocence. 


The Court: Well, that is an argument. 


Mr. Leake: Jn other words, there is no evidence what- 
ever unless it could be, as the court pointed out, a mere 
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inference, but he didn’t see the other copy. There is no 
evidence that there was a copy in this particular instance, 
or if there was a copy, what it contained in this particular 
instance. 


The same objections apply to Count 2. There is no 
evidence. It is not charged that a false invoice was de- 
livered to Aldrich & Company, but it says Morris Brothers 
Company. There is [18] no proof that Morris Brothers 
have a copy of it or that the copy corresponded to the 
other one which the Aldrich Company— 


tiie Court: It goes a little further than that, and that 
is that there is no showing that a statement of that kind 
is a document required to be kept. 


Mr. Leake: That is right. There is no showing of 
that at all. 


The Court: That raises the point as to whether there 
is any showing. After all, invoices are matters of con- 
venience and custom. Some people who send out an in- 
voice follow it by a statement. The invoice is merely 
information and that statement is to make payment on. 


Sometimes you get in a hurry and don’t know what the 
thing is, particularly if you don’t know whether to pay 
it. Sometimes I send out a check. Here recently I waited 
for a statement from the Water & Power Department. 
and they called up and said that that was all the statement 
they send out. 


Therefore, when it comes to invoices and statements, 
the question I raise is whether some showing ought not 
fombe taade that an inyoice or statement is a document 
required to be kept. 


ivin, Leake: That is true. 
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@he Court: There is no showing of the falsevenms 
They haven’t produced the books, the books that are re- 
quired to be kept. Under the law of California, it is a 
misdemeanor not to keep books and it is a felony to keep 
them badly, but there is no law I know of requiring a 
man to keep invoices. He can carry them on the cuff. 


Nir. Leake: This is not even an invoice. This is a 
blank statement. 


The Court: That is what I have in inind, Ge aheade 
1 will hearwMr. Tolin. 


Mr. Leake: Now, further, if the court please, as 
applying [19] now to all the counts, we have no proot 
whatever of a ceiling price. Just briefly as to what evi- 
dence we have at the present tine, we have some invoices 
here from the California Fruit Growers Exchange show- 
ing certain purchases were made. 


There is certainly no inference from that that they 
didn't buy any place else. In fact, the evidence thaterme 
government produced was that they bought from a large 
number of different concerns. The testimony of the gov- 
ernment’s witnesses also shows, particularly the testimony 
of Mr. Louis Morris, that no part of the purchases cov- 
Crea by these invoices went into the la Vere Packing 
House. no part of it. 


ihestestimony of Mir. Arrigo was that the oraice. 
which he bought came from the La Verne Packing House. 
which is the only evidence we have at all that shows that 
the oranges he got were not the oranges covered by these 
invoices. 


The Court: The rule provides that when you have no 
other way of figuring the price, you figure by the highest 
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price he bought the preceding week, regardless of where 
the shipment originated. 


Mr. Leake: I am coming to that. First, I want to 
point out what the evidence was. We have no evidence 
before the court first as to the biggest purchase. The 
only evidence we have are some purchases which don’t 
purport to be all the purchases and were not the oranges 
which they got. 


Now, the law provides tor the method of figuring this. 
Referring to Section 1351.1405, Subdivision (c), which 
is the subdivision under which the charge is brought— 
well, before 1 go into that, I want to point out that they 
are alleged to be intermediate sellers of a certain class. 
There is no evidence whatever before the court as to the 
class of seller they are, but taking the price fixing schedule 
under which they are proceeding, it says: 

‘The base price of any intermediate seller who [20] 
purchased from a packer or broker shall be the base 
price furnished to him by his supplier.” 


In other words, he starts with the base price which is 
given to him, right or wrong. 


The Court: Don’t get into that subject, because the 
O.P.A. and 1] don’t agree on that interpretation. That 
is one section | have interpreted before. I wrote an 
Ppimion on it. They interpret it differently than | do. 1 
interpret it to mean the price the man actually paid. They 
say the price he paid properly computed by the man from 
whom he buys. J have an opinion coming up. That is 
where they and I disagree. 

Mr. Leake: Taking this for an example. suppose they 
sell the oranges to the Morris Brothers for instance for 
$6.00 a box and they put on their invoice “Base price 
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$6.00” and that is not correct. It shouldn’t be that. 
Nevertheless, under the regulations, Morris Brothers must 
Pieewtiat as thcin base price 

The Court: I agree with you on that. That is what 
I held in the civil case. The price furnished means “‘given”’ 
and given either orally or in an invoice and doesn’t mean 
the price given by a man who himself has computed it. 

We brought that out in another case. Let us not go 
over that. I haven’t changed my mind as indicated by 
that opinion. 

In other words, the price furnished means the price 
given, and if the other fellow overcharged him, why, 
Morris Brothers are not my brother’s keeper. So go 
diter hin ad net atter me. You and agree om tha 

I won't ask Mr. Tolin his view because they have had 
their opportunity in another case. I am merely telling 
him I am still of the same opinion. 

Mr. Leake: There is no evidence in this case as to the 
base price of oranges sold to Aldrich & Company, not one 
iota, because the evidence establishes that it wasn’t the 
oranges bought from the fruit exchange. It was some 
other oranges. [21] 

Furthermore, these statements show this car to contain 
Sublime, Splendor and Blue Base Brands. Fach state- 
ment contains the same notations. 

The Court: That is right. 


Mr. Leake: On these invoices, which are the only 
purchases they show, we find none of those brands. So, 
we not only have that, but again T say we have the testi- 
mony that these oranges didn’t go into that packing house 
and couldn’t be the oranges, so where is the base price to 
start with on oranges sold to .\ldrich & Company? 
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Then in addition to that, it goes on as follows: 
“The ‘base price’ of any intermediate seller who 
purchases from an auction market, commission mer- 
chant, or terminal seller shall be the ‘base price’ ot 


his supplier,’ and so forth. 


These were auction market oranges. There is no show- 
ing that the others are. 

Continuing : 

“Except that if his supplier its not within local 
hauling distance of his customary receiving point, the 
intermediate seller shall compute a new ‘base price’ 
by adding to that ‘base price the freight to his cus- 
tomary receiving point.” 

There is no showing here again where the oranges 
came from, whether any freight charges were involved or 
not, whether delivered or not. Now, delivery from Morris 
Brothers to their customer has nothing to do with de- 
livery to Morris Brothers. Suppose they bought them in 
Arizona and had to pay the freight here? 

The Court: There is another regulation which com- 
putes it as saying the nearest packing house. 

Mr. Leake: That is where it is a local concern. 

Mie Court: Vhat is right. | 22] 

Mr. Leake: To go on: 

“Ty he resells to another intermediate seller, he 
shall give such purchaser notice in writing of his 
‘base price’ reported to him by his supplier or his 


newly computed “base price.’ as the case may be.” 
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Then it goes on as follows: 


‘“(d) The ‘base price’ of any intermediate seller 
who purchases from an intermediate seller shall be 
the same ‘base price’ reported to him by his supplier. 

“(e) The intermediate seller shall calculate his 
maximum price for each item of citrus fruit for each 
calendar week as follows: 

“(1) He shall first determine his proper class 
under Paragraph (b) of this Section. 

“(2) He shall next determine the ‘largest single 
purchase’ made by him during the preceding calendar 
week of the citrus fruit for which he is calculating 
his maximum price.” 


There is no proof here whatever regarding any pur- 


chases of the brands with which we are dealing. 


Then it goes on as follows: 


“The ‘largest single purchase’ means the greatest 
quantity of the item for which he is determining a 
maximuin price, purchased in one lot, and which was 
delivered to his customary receiving point during the 
preceding calendar week. The ‘preceding calendar 
week’ is the calendar week preceding the week for 
which he is calculating his maximum price. 

©(3)) He shall next obtain his base@ price ianenrc 
‘largest single purchase’ during the preceding calendar 
week. In the event that he made two or more pur- 
chases of the quantity which would be his ‘largest 
single purchase,’ he shall use as his base [23] price 
the average of the base prices for such purchases. 


(4) He shall then compute his maximum prices 
as follows: 
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“(i) An intermediate seller in Class 1 or Class 2 
who buys from a packer, broker, auction market or 


terminal seller, shall multiply his base price by 1.095. 


“(ii) An intermediate seller in Class 1 or 2, who 
buys from another intermediate seller or from a com- 


mission merchant shall multiply his base price by 1.20. 


“(ii) An intermediate seller in Class 3 who buys 
from a packer, broker, auction market or terminal 


seller shall multiply his base price by 1.21. 


“(iv) An intermediate seller in Class 3 who buys 
from another intermediate seller or from a commis- 


sion merchant, shall multiply his base price by 1.32. 


(5) The resulting figure in each case shall be the 
maximum price of the intermediate seller for the 
calendar week for the item of citrus fruit being 


priced.” 


Then we go on with a different formula and they 


haven’t brought us under either formula: 


“(6) In the event that the intermediate seller re- 
ceived no deliveries of the item being priced, during 
the preceding calendar week, but made sales of the 
item during the preceding calendar week, his maxi- 
mum price remains unchanged from his maximum 
price of the preceding calendar week. In the event 
that he received no deliveries and made no sales of 


the item during the preceding calendar week, he shall 


calculate his maximum price for the item in the same 
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manner as set forth in this section [24] except that 
he shall use the base price of the first lot of the item 
delivered to him during the calendar week for which 
he is computing a maximum price and the maximum 
price so calculated shall continue to be his maximum 


price for the remainder of the calendar week.” 


Now, we submit that every item upon which the court 
or a jury might determine a maximum price is missing in 
this case. There isn’t any place to start and there isn’t 
any figures upon which we can rely in the multiplication 


or in reaching a maximum price. 


I submit that that applies to all counts and any prices. 


The objection applies to the first two counts. 


Mr. Leake: J have one more thought with reference 
to the first two counts. There is no evidence here. The 
testimony was that the girl in the next office made up 
these statements. There is no evidence that William 
Morris made any false entry in the records of Morris 


Brothers Fruit Company. 


The Court: Well, of course the testimony must be 
taken in conjunction with the testimony of Mr. Arrigo 
as to what the agreement was, as to the direction which 
Mr. Morris gave of the computing of the bill and the 
manner of payment, and that is a question of fact for the 
jury to determine in the hight of any additional testimony 


given on the part of the defendant. 


T will grant the motion as to Counts 3 and 4 on the 


ground that the government has not met the burden of 
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proof on the basic price. It is up to the government to 
show the foundation for the basic price, and the govern- 
ment’s testimony was merely to the effect that certain 
purchases were made from some concern and the evidence 
has shown that they have bought from others, or may 


have bought from others. 


There is no showing as to what the basic price was for 
the preceding week, and for that reason Counts 3 and 4 


are not proved and will be dismissed. [25] 
The motion as to Counts 1 and 2 will be denied. 
Nr, Leake: May we have an exception? 


Miewcourt, Yes, Allright, bring in the jury. 


(Thereupon, the proceedings were resumed within the 


presence and hearing of the jury as follows:) 


The Court: Let the record show that the jury has re- 


turned and that the defendant is present with counsel. 


Ladies and gentlemen, as a result of certain motions 
that have been made, the court has dismissed Counts 3 and 
4. Those are the counts, if you remember, which charged 


the selling at excess prices. 


There remain before you tor consideration Counts 1 
and 2 which relate to the same transaction but merely 
charge that the price at which the sale was made was 
falsely entered upon books or documents required to be 
kept by the defendant, so that only two counts remain in 


the case. 


You may proceed. 
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WILLIAMSYTORK TS: 


the defendant herein, called in his own behalf, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Leake: 

I am one of the partners of the Morris Brothers Fruit 
Company. That company has been doing business in Los 
Angeles since 1928. Their place of business is at 766 
Market Quarter. We have five doors and upstairs we have 
four or five offices where the girls work. They work there 
and we work downstairs. On the main floor we have 
oranges, lemons and grapeiruit. There is a private office 
upstairs at the front of the mezzanine. It looks out over 
the floor below. There are large windows all along the 
side looking out over the floor below. These windows are 
kept open. From the main floor of the store anyone can 
see into the private office. 

Morris Brothers do a gross business of around a [26] 
million dollars a year. 

I first met Mr. Arrigo in October, 1943, and had a trans- 
action with him on October 27, 1943. 

He came in one day and asked me for oranges. That 
was couple days before the sale. 

I told him that at that time we didn’t have any oranges; 
Piaketie Oranges were at La Verne mm cold storage, ander 
he wanted to see them he could go and look at them and 
then come back and we would make a deal. That was all 
of the conversation at that time. I did not tell him that 
I would require $1.25 above the ceiling. 

He returned in a couple of days. He said he had seen 
the oranges and wanted two cars. J sold them to him at 


$4.50 per box. 
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(Testimony of William Morris) 

I never saw the check dated October 27, 1943, in the 
amount of $164 endorsed by Andrew Morris before this 
time. That check was not given to me as part payment 
for the oranges. I did not get any of the checks. The girl 
got the checks. She made out the bill and got the checks 
and deposited it. None of the checks were handed to me. 
I saw the checks. J counted them and passed them to the 
girl. I did not see Government’s Exhibit No. 9 at that 
time. That was never given to me at any time as part pay- 
ment for the oranges. The signature on the back is the 
signature of Andrew Morris, my brother. I never saw 
the original check of which is Government’s Exhibit No. 4 
before. The endorsement on the back is the endorsement 
of my brother. 

I never at any time got any money from Mr. Arrigo in 
addition to $4.50 per box. The girl figured the price. I 
did not tell the girl anything about what to put on the state- 
ments. The girl deposited those checks in the bank. 


(A duplicate deposit slip of Morris Brothers was there- 
upon offered and received in evidence as Defendant’s Ex- 


iit) [27 | 
Cross-Exaniination 


By Mr. Tolin: 

Mr. Andrew Morris is my brother. He is in business 
with me. 

So far as I know $4.50 per box set forth on the invoice 
is the correct ceiling price. 

Louis Morris was the manager in charge. He was away 
in New York during this week of October 27. I was in 
charge in his absence. I had complete charge of the place. 
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(Testimony of William Morris ) 

I had charge over the bookkeepers and clerks and gave 
them directions which they carried out. In some instances 
I checked up on them to see that they were following my 
directions. During the absence of Louis Morris, my 
brother Andrew was helping me run the place. 


ANDREW MORRIS. 


was called as a witness by and on behalf of the defendant. 
having been duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Leake: 

I am one of the partners of the Morris Brothers Fruit 
Company. I have been such partner for 15 years more or 
less. I was introduced to Mr. Arrigo by my brother when 
he came into the store to buy oranges. I saw Mr. Arrigo 
four or five hours after I first met him. He came into the 
store and asked for Bill. My brother was out of the 
store, and he asked me if I could help him. I said “Yes.” 
He said, “I got to have some money and cash a check.” | 
told him that we can cash the check. 


I recognize Government’s Exhibits No. 4 and 9. Exhibit 
4 is a photostat of a check. That is my signature on the 
baemmoestiose checks. 1 cashed those @checc ici) im 
Arrigo. 1 gave him the cash in the amounts of those 
checks. 


Cross-Examination 


By Mr. Tolin: , 
I gave him the exact amount of the checks in cash. He 
didn’t buy anything at that time. The money I used was 
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(Testimony of Andrew Morris) 
my personal money. I didn’t take it out of the till. Most 
of the business [28] of Morris Brothers is transacted as 
a cash business. We sell oranges in carload lots and truck- 
load lots. People pay in cash and the cash goes into the 
register. I have access to the register. I cannot remem- 
ber whether I cashed both of the checks at the same time. 
My brother was not there. He was not there when I 
cashed these. He was not in the store at the time Mr. 
Arrigo came. When I cashed the checks my brother was 
out. At the time my brother introduced me I had asked 
whether Arrigo’s credit was good to cash checks, but at 
the time the checks were cashed my brother was not there 
and I took that money out of my own pocket and gave it 
to him. I don't remember whether I cashed both of these 
checks tor Mr. Arrigo at the same time or different times. 
I don’t know whether it was one or two days after. I saw 
Mr. Arrigo only a couple of times. At the time he came 
in and made the purchase my brother introduced me, then 
he came back later and asked for my brother and my 
brother being out I cashed these checks for him. Those 
Muestne Only times | Saye him. I see himi here in court 
(indicating the witness Anthony Arrigo). At the time I 
cashed the checks | knew Mr. Arrigo had bought two car- 
loads. 1 don’t know exactly how many boxes were in 
those carloads, but I know there are no less than 462 
boxes in a carload. Most of them are 462 in a straight 


ear. J know 462 and up. I didn’t know that the checks 
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(Testimony of Andrew Morris) 
that he was cashing were exactly a dollar per box because 
most of them are 462 boxes in a straight car. 

We close our business day at two o'clock in the after- 
noon. Under market regulations we cannot sell after two 
o’clock. We start at six o'clock in the morning. I saw 


Mr. Arrigo only a couple of times. 


Mr. Arrigo came in the first time around nine o'clock 
in the morning. He came back to cash the checks around 
two o'clock in the afternoon. I didn’t take him to the 
bank. Our bank is [29] located at Sth and Centralia 
have a personal account at Indiana and Whittier. I am 
known at the bank at 8th and Central. I could cash a 
check or identify a person at the bank, but I had the money 


in my pocket. 


Redirect Examination 


By Mr. Leake: 


I do a great deal of buying for the firm. That buying 
is usually done in cash. That is why I always carry a 
large amount of money with me. When J use my own 
money for that purpose, I reimburse myself from com- 
pany funds. At the time I cashed these checks, I knew 
Mr. Arrigo had bought two carloads of oranges. JI did 
not know exactly how many boxes were in the car. Most 


cars consist of 462 boxes. 


The defense rests. 


United States of America on 
ANTHONY ARRIGO, 


a witness called by and on behalf of the government, hav- 
ing been previously duly sworn, resumed the stand and 
testified as follows: 


' Direct Examination 
By Mr. Tolin: 

I am not sure whether I know Mr. Andrew Morris. I 
guess I must have talked to him and probably six or eight 
others one morning there. I never asked him to cash any 
checks for me. and he never cashed any checks for me. 
Government's Exhibit & a check for $238.00 was not 
written by me. The $164.00 check was completely 
written by me. As to whether anything was said by Mr. 
William Morris to me about the time I wrote that check as 
to a reason for writing it a separate check, my answer is 
it was to complete the two times 582. My cashier’s check 
was made for $2000 and [ couldn’t break any of them to 
coiplete the deal so I drew a separate check to complete 
the amount. 

The Court: I think that creates confusion. Let me 
See ii | can clear this up. When you came here to buy 
fruit, vou brought with you cashier’s checks made out to 
you? 

The Witness: That is right, sir. [30] 

The Court: And they were in round sums? 


The Witness: Even sums. 


The Court: Even sums. That is a good word. So, 


when vou bought these two carloads. you pulled out of 
your pocket a check for $1000.00? 


The Witness: Yes. 


The Court: And then endorsed it on the back? 


Q2 Willian Aforris ws. 


(Testimony of Anthoiiy Arrigo) 

The Witness: That is right. 

The Court: And then you pulled out another one for 
$2000 and endorsed it on the back? 

The Witness: Yes. 

The Court: This was a cashier's check that xouldm- 
honored where a personal check might not be? 

The Witness: Yes. 

The Court: And then you pulled out another. That 
made $4000.00? 

The Witness: Yes. 

The Court: And then vou stened the check ion 
$238.00? 

The Witness: That is right, sir. 

The Court: To make up the purchase? 

The Witness: To complete the purchase. 

The Court: As shown by the two statements? 

The Witness: Yes, sir, that is right. 

The Gourt. All right. Then, when you camestoupae 
vou took the $1,000.00 and made out the $164.00 to 
make up the twice 582? 

dine Witness.) hat ts correct scim. 

The Court: J think the reason for the confusion was 
that these should have been passed to the jury. Perhaps 
you had better pass them to the jury now. 

mir Loli: Wes. sir. 

@. By Mr. Tolin: Did you buy any other fruit while 
wourwere here; [31] A “No, sie 

QO. Where did you stay while you were in town? 

A. At the hotel, in the Rosslyn Hotel. 

Q. Did you have other funds with you? 

A. I had current cash. 

Mr. Tolin: That is all. You may inquire. 
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(Testimony of Anthony Arrigo) 
Cross-Examination 
By Mr. Leake: 

Q. Did you hand all these checks over at one time? 

A. Yes, sir. 

©. The whole bunch? 

A. No. I may correct that. The $1000.00 check and 
the $164 check was handed at different times. 

©. Ata different time? 

A. Yes. I would sav five minutes or ten minutes after- 
wards. 

The Court: You completed one transaction and then 
the other? 

aires VVaitmess: Yes, 

The Court: All right. 

Mr. Tolin: Was that handled at the same session at 
the same time you were at the office? 

The Witness: It was only a matter of five or ten 
minutes apart. 

The Court: You didn't go out in the meantime? 

The Witness: No. 

The Court: You were still there. Just five minutes 
elapsed between the time you handed over the first and the 
second sales? 

The Witness: The $164.00 check was written by me all 
the way down the line, vour Honor. 

The Court: JI know. You have told us that. 

OP bo \lieweeake = Did you come back there imine 
afternvon? | 32] 

A. No. After I completed the deal, I went away. 

Q. Didn’t you come back? A Mersin. 

(Oe a ay time: ee Nonsiie 


The government rests and the defense rests. 
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On January 4, 1945, government and defendant having 
rested their respective cases, the defendant Morris made a 
motion for a directed verdict and a motion to dismiss as to 
the remaining counts; namely, Counts | and 2 upon the 
ground that the evidence introduced by the government 
was insufficient to sustain the charges contained in said 
Counts 1 and 2 or either of them, which said motion was 
by the trial court denied and defendant duly excepted 
thereto. Following argument by counsel, the court there- 


upon charged the jury as follows: 


The Court: Ladies and gentlemen, you are aboisse 
hear instructions from the court on the law which is to 
cover your determinations in this case. All the instruc- 
tions are written except the informal instructions given at 
the end as to your conduct in the jury room. 


If, after you begin your dehberations, some questions 
arise about the instructions, they will be sent to you on re- 
quest. You are also entitled to have all the exhibits that 
have been introduced in evidence while you are deliberating 
on this case. 


The law of the United States permits a judge to com- 
ment on the facts in the case. Such comments are mere 
matters of opinion which the jury may disregard if they 
conflict with their own conclusions upon the facts. This 
for the reason that the jurors are the sole and exclusive 
judges of the facts in each case. However, it is not my 
custom to exercise this right nor shall ] exercise it in the 
present case. I shall leave the determination of the facts 
in the case to you, satisfied as 1 am that you are fully 
capable of determining them without my aid. However, it 
Peeve sol ecxclisive proviice of the judee or thisianniene 


instruct you as to the law that is applicable to the case. in 
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order that you may render a general verdict upon the facts 
in the case, as determined by you, and the law as given you 
by the judge in these instructions. It would be a violation 
of your duty for you to attempt to determine the law or to 
base a verdict upon any other view of the law than that 
given you by the court—a wrong for which the parties 
would have no remedy, because it is conclusively presumed 
by the court and all higher tribunals that you have acted 
in accordance with these instructions as you have been 
sworn to do. 


During the course of the trial, J] have, at various times, 
asked questions of certain witnesses, including the de- 
fendant. My object in so doing was to bring out in 
greater detail certain of the facts not yet fully testified to 
by the particular witness. If. from these questions, you 
have formed the inference that | have an opinion as to the 
particular facts to which the questions related, it is your 
right to treat it as an opinion which you are at liberty to 
disregard in arriving at vour own conclusions, as to the 
particular facts or as to other facts in the case. 


You are here for the purpose of trying the issues of 
fact that are presented by the allegations in the informa- 
tion and the plea of the defendant thereto. This duty you 
should perform uninfluenced by pity for the defendant or 
by passion or prejudice on account of the nature of the 
charge against him. You are to be governed, therefore, 
solely by the evidence introduced in this trial, and the law 
as given you by the court. The law will not permit jurors 
to be governed by mere sentiment, conjecture, syinpathy. 
passion or prejudice, public opinion, or public feeling. Both 
the public and the defendant have a right to demand. and 
they do so demand and expect, that you will carefully and 
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dispassionately weigh and consider the evidence and the 
law of the case and give to each your conscientious judg- 
iment; and that you will reach a [34] verdict that will be 
just to both sides, regardless of what the consequences may 
be. The offense with which the defendant is charged is: 
Violation of the Price Control Act of 1942. 


In this connection, you are instructed that the informa- 
tion on file herein is a mere charge or accusation against 
the defendant and is not any evidence of the defendant’s 
guilt, and no juror in this case should pernut himself to be, 
to any extent, influenced against the defendant because or 
on account of such information on file. 


It is the duty of the jury to decide whether the defend- 
ant be guilty or not guilty of the offense charged consider- 
ing all the evidence submitted to you in the case. 


Whe jury are the sole and excliisive judges of thevenices 
and value of the evidence addressed to them and of the 
credibility of the witnesses who have testified in the case, 
and the character of the witnesses as shown by the evi- 
dence, should be taken into consideration, for the purpose 
of determining their credibility and the fact as to whether 
they have spoken the truth. And the jury may scrutinize 
not only the manner of witnesses while on the stand, their 
relation to the case, if any, but also their degree of intelli- 
gence. A witness is presumed to speak the truth. This 
persuimption, however, may be repelled by the manner in 
which he testified, his interest in the case, if any. or his 
Bidcgror prejudice, if any, against one or any Of tne panics 
by the character of his testimony, or by evidence affecting 
his character for truth and honesty or integrity or by con- 
tradictory evidence; and the jury are the exclusive judges 
of his credibility. 
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A witness may also be impeached by evidence that he 
made, at other times, statements inconsistent with his 
present testimony as to any matter material to the cause 


Onetrial. 


A witness false in one part of his or her testimony is to 
be distrusted in others; that is to say, the jury may reject 
the [35] whole of the testimony of a witness who has wil- 
fully sworn falsely as to a material point; and the jury, be- 
ing convinced that a witness has stated what was untrue, 
not as a result of a mistake or inadvertence, but wilfully 
and with the design to deceive, must treat all of his or her 
testimony with distrust and suspicion and reject all unless 
they shall be convinced that nothwithstanding the base 
character of the witness, that he or she has in other par- 
ticulars sworn to the truth. 


The law does not require any defendant to prove his 
innocence, which, in many cases, might be impossible. On 
the contrary, the law required the government to establish 
his guilt and that by legal evidence and beyond a reason- 
able doubt. 


If you can reconcile the evidence before you upon any 
reasonable hypothesis consistent with the defendant’s 
innocence, you should do so, and in that case, find the de- 
fendant not guiltv. Reasonable doubt is not a mere possi- 
ble doubt. Because everything relating to human affairs, 
and depending on moral evidence is open to some possible 
or imaginary doubt. It is that state of the case which, 
after the entire comparison and consideration of all the 
evidence, leaves the minds of jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral 
certainty. of the truth of the charge. 
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While the defendant in a criminal action is not required 
to take the stand and testify, yet if he does so, his credi- 
bility and the value and effect of his evidence are to be 
weighed and determined by the same rules as the credi- 
bility and effect and value of the evidence of any other 
witness is determined. And the tests for determining 
credibility of witnesses as given you in another part of the 
instructions are to be applied to his testimony alike with 
that of other witnesses. 


While originally the information contained four counts, 
the defendant is on trial on two counts only, counts one 
and two. [36] 


You will give to each count individual consideration. 
The language of counts one and two is identical, and hence, 
the elements which the government must prove as to these 
two counts are the same. However, it is contended by the 
government that the transaction charged in Count Two is 
a different one from that charged in Count One, and in 
order to sustain a guilty verdict as to both Counts One 
and Two, you must so find. Otherwise only one of said 
counts can be sustained, if proved. 


Ii you believe beyond a reasonable doubt that on or 
about October 27, 1943, defendant sold five hundred and 
eighty two boxes of oranges to Aldrich & Company at a 
piece Gt $5.50 per box, or for a total suimpor ool eo 
and that said transaction was on behalf of Morris Brothers 
Fruit Company, and that defendant wilfully and deliber- 
ately, and not as a result of innocent mistake entered upon 
said Morris Brothers Fruit Company’s copy of a state- 
ment showing such sale, an entry that the sale had been 
made at a price of $4.50 per box or a total sale price of 
$2,619.00, and that the statement was made in a record of 


United Statics of America Oe) 


the kind customarily kept by Morris Brothers Fruit Com- 
pany during the time prior to January 11, 1943 (effective 
date of Regulation) then you will find defendant guilty as 
charged in Count One of the Information, regardless of 
what you may believe the correct ceiling price of such 
oranges to have been at said time. 


On the other hand, if vou entertain a reasonable doubt 
as to whether any one or more of the elements I have just 
recited to you have been proved, you must give the de- 
fendant the benefit thereof and acquit him. 


As to Count Two, the elements are identical and you will 
convict defendant of that Count, provided, that in addition 
to the elements ] have read you also believe that the trans- 
action pleaded in Count Two has been proven to be a dis- 
tinct one from that charged in Count One, otherwise you 
will acquit as to Count Two. 


The court instructs you that the regulation under which 
fideo. || case arose, Maxinium Price Reeulation 292 savas 
promulgated by the Price Administrator on December 31, 
1942, to become effective January 11. 1943, and was duly 
approved by the Secretary of Agriculture before its pro- 
mulgation, and that all this was done pursuant to the 
authority granted by the Congress of the United States 
in the Emergency Price Control Act of 1942, as amended. 


The regulation was duly published in Volume 8 of Fed- 
eral Register, pages 135-138. under date of January 5, 


1943. 


In every criminal offense there must be concurrence of 
act and intent. This is especially true in an offense like 
the present one which requires that the act shall be done 
knowingly and wilfully. 
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This intent is a material element of the offense which, 
like all others, must be proved beyond a reasonable doubt. 


In determining the question, you are to consider all the 
facts and circumstances in the case which touch the con- 
duct of the defendant, as well as his declarations or ad- 
missions, if any. 

Criminal intent may be implied from the acts, conduct, 
declarations or admissions of the defendant. Such acts, 
conduct, declarations or admissions as shown by the evi- 
dence, considered in relation to the charge made, may 
establish criminal intent beyond a reasonable doubt. 


You will note that under the information the acts are 
alleged to have been done knowingly, and wilfully. 


Doing or omitting to do a thing knowingly and wilfully 
implies not only a knowledge of the thing, but a determina- 
tion with a bad intent to do it or to omit doing it. 


The word “wilfully” denotes an act which is intentional 
or knowing, or voluntary, as distinguished from accidental. 
When used in a criminal statute, it generally means an act 
done with a bad purpose. The word is also employed to 
characterize a thing done without ground for believing it 
is lawful, or conduct marked [38] by careless disregard 
whether or not one has the right so to act. 


You are instructed that whoever aids, abets, counsels, 
commands, induces or procures the commission of an act 
constituting an offense in any law of the United States is 
guilty of the offense so committed. So it is not necessary 
for you to believe that the defendant personally made the 
entries in the statements which the government charges he 
made. Therefore, if you believe beyond a reasonable doubt 
that the defendant aided, abetted, counseled, conimanded, 
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induced or procured the making of the statements or either 
of them by others in his employ, then you may hold him re- 
sponsible for them as if he had actually done the physical 
preparation himself. 


The first duty upon retiring to the jury room will be to 
select one of you to act as foreman. 


In the Federal Courts, both civil and criminal cases, all 
12 jurors must agree before a verdict is returned. That 
differs from the State Courts where in civil cases 9 out of 
12 may return a verdict. 


For your assistance. the Clerk of the court has pre- 
pared a verdict which reads: 


“Verdict: We, the jury in the above-entitled cause, find 
piemcetendane vy illiann Morris (2 meas 
charged in the first count of the amended information, 
a0) ee , as charged in the second count of the 
amended information. 


“Los Angeles, California 
BANAT Y 22.25.2205: , 1945, 


nS, Nt Ae ee oe ees las P Pereiiaimoietne: nye 


You must render a verdict upon each of the counts. The 
verdict, of course, need not necessarily be the same because 
I have already explained the circumstances which are 
necessary and a situation may arise where you might find 
the facts as to one count differing from the facts as to the 
other, which would warrant [38] different verdicts in the 
two counts. 

Should you find the defendant not guilty on Count One, 
you will insert the words “not guilty” after his name as to 
the first count. Should you find him guilty as to the first 
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count. you will insert that word on the second line atter 
the first count. Should you find him not guilty on Count 
Two, you will insert different words. Whichever your 
verdict is, it must be fully filled out and signed by your 
foreman and dated in the place indicated and returned to 
the courtroom. 


The Court: Are there any exceptions to the instruc- 
tions given by the court? 

Mr. Tolin: None, your Honor. 

Mr. Leake: None, your Honor. 


The Court: Wi£ull counsel and the reporter approach the 
bench? 


(Thereupon, the following proceedings were had out- 
side of the hearing of the jury.) 


-The Court: Just because you haven’t been in the Fed- 
eral Courts, I wondered if you intended to offer any objec- 
tions to the instructions offered, because those exceptions 
you must make at this time. 

Nite eeake: Yes, your Honor. 


The Court: Well, you will have to make them in open 
court as to each of the instructions. 


Mr. Leake: ‘Thank you very much. 


(Thereupon, the following proceedings were had within 
the hearing of the jury.) 


The Court: I think counsel possibly misunderstood my 
statements about exceptions to the instructions given. | 
should have said instructions refused. We use that phrase, 
but we mean that it 1s to apply to those refused also, and 
for that reason I will ask now if counsel for either side 
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have any exceptions to [39] any of the instructions 
proffered by them and not given by the court? 

I will explain to the jury that counsel are required to 
present their views on the law to the court, and the court 
either adopts them, modifies them, or rejects them, and 
counsel are also required to indicate to the court before 
the jury retires any exceptions they may have to those in- 
structions. It is the only place in the record they can show 
their dissatisfaction in order to state it later on in a higher 
court. 


All right. 
Iii Leake: Shall | refer to them by number? 
The Court: Yes. I know what they consist of. 


Mr. Leake: 1 wish to except to the court’s failure to 
give instruction No. 3 relating to an accomplice, No. 4 
relating to the guilt of the one who buys, No. 5 and No. 6. 

The Court: Well, I will say this. In accomplice cases 
they give an instruction, not in the form you give it, be- 
cause the federal law does not require corroboration. All 
you do is merely state that an accomplice’s testimony 
should be viewed with suspicion. However, with the elimi- 
nation of the two counts, there is no accomplice question 
before the court because the regulation charges him with 
keeping books, and an accomplice must be guilty of the 
same offense, and the regulation does not require the buyer 
to keep any books. 


Therefore, with Counts Three and Four, the question 
became moot and I can’t very well give an instruction on 
accomplices because on Counts One and Two, Mr. Arrigo 
was not an accomplice. 

The instruction will remain as given by the court. 


(The exceptions indicated were allowed by the court.) 
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The Court: Swear the bailiff. 

(Thereupon the bailiff was duly sworn. ) 

The Court: You will now retire and begin your de- 
liberations [40] in the case, and as I have already in- 
formed you, after you have organized by electing a fore- 
man, if you want the instructions and exhibits, they will 
be brought out to vou if you make that known to the 
bailiff at the door. 


(Thereupon the jury retired to deliberate. ) 


Defendant’s Requested Instruction No. 3 


An accomplice is one who aids, abets or participates in 
the commission of a crime and is liable to prosecution for 
the identical offense charged against the defendant on trial 
in the cause in which the testimony of the accomplice is 
given. 


Defendant’s Proposed Instruction No. 4 


One who buys at a price above the maximum price fixed 
by the rules and regulations of the Office of Price Admin- 
istrator is equally guilty with one who sells above such 
prices and is an accomplice in the commission of the crime 
which may result from such transaction. 


Defendant’s Proposed Instruction No. 5 


You are instructed that the Witness Anthony Arrigo is 
by his own testimony an accomplice of William Morris, 
the defendant in this action. 


Defendant’s Proposed Instruction No. 6 


The testimony of an accomplice, coming from a polluted 
source, should be received with caution and distrust and 
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you should not place too much reliance thereon unless the 
same is corroborated by other reliable and creditable testi- 


mony. 


On January 4, 1945, the jury returned a verdict of 
“Guilty” as to the charges contained in Count 1, and re- 
turned a verdict of ‘Guilty’ as to the charges contained in 
Count 2. 


The court fixed January 8. 1945, as the time for pro- 


nouncement of judgment and sentence. 


On January 8, 1945. defendant filed his motion for new 
trial, and the defendant thereupon moved the court upon 
each and [41] every ot the grounds therein stated that the 
verdict of the jury be vacated and set aside, and that a 
new trial be granted. Said motion for new trial was in 


words and figures as follows. to wit: 


(Title of Court and Cause) 


“Notice Is Hereby Given that defendant above-named 
moves the above-entitled court that a new trial be granted 


‘in the above-entitled matter upon the following grounds: 
“7. Insufficiency of the evidence to justify the verdict. 


“2. Error in law occurring at the trial and excepted to 
by defendant. 


“Detendant specihes the following particulars wherein 


the evidence was insufficient to justify the verdict. 
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“a. The evidence was insufficient to establish that the 
copy of the statement, Government’s Exhibits 2 and 3, 
introduced into evidence was a record customarily kept 


relating to prices charged for citrus fruits. 


“b. The evidence was insufhcient to establish the kind 
and character of records customarily kept relating to the 
prices charged for citrus fruits. 


ce 


c. The evidence was insufficient to establish the fact 
that Morris Bros. Fruit Co, kept a copy of the said state- 
ment above mentioned. 


éé 


d. The evidence was insufficient to establish that any 
false entry was made in any record kept by Morris Bros. 
Fruit Co. relating to the prices which it charged for citrus 


fruit. 


“The court erred in the following rulings during the 


titel 


fe the court erred in failing to wdirect thespian 
find the defendant *‘Not Guilty” or to dismiss Counts One 
and Two of the Second Amended Information at the close 


of the Government’s case. 


“B. The court erred in failing to instruct the jury to 
find the defendant “Not Guilty” or to order dismissal of 
Counts One and Two of the Second Amended Informa- 


Houpar the close of the evidence. [42] 


“Said motion will be made upon the Second Amended 
Information, the defendant’s plea thereto, all papers and 


records on file herein, and the minutes of the court.” 
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The court thereupon denied defendant’s motion for new 
trial and defendant duly excepted thereto. 

The court thereupon pronounced judgment and sentence 
as follows: 

The Court: It is the judgment of the court that the 
defendant for the offense of which he has been convicted 
in Count One of the information, shall be sentenced to 


an institution of the jail type for a period of six months. 


It is the judgment of the court that for the offense of 
which he has been convicted in Count Two of the in- 
formation, he shall be fined the sum of $2500.00. 


On January 9, 1945, defendant filed his notice of ap- 
peal from said judgment. 


On January 10, 1945, the court made an order staying 
execution and allowing defendant to remain at liberty on 
his own recognizance pending appeal upon condition that 
defendant deposit the sum of $2500.00 in registry pending 
appeal as provided by law in such cases, which said sum 


defendant thereupon deposited. 


On the 7th day of February, 1945, the court, upon ap- 
plication of defendant, made an order extending the time 
for lodging the proposed Bill of Exceptions and Assign- 
ments of Error to and including the 15th day of March, 
1945. 


Thereafter, the following Stipulation was entered into: 
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“In the United States Circuit Court of Appeals 
for the Ninth Circuit 


LEAN MORE TS, ) “No. 10967 


) 
Appellant, ) 


) 
-vs- ) 
) “STIPULATION 
UNITED STATES OF ) 
AMERICA, ) 
) 
Appellee. ) [43] 


‘Whereas, the Government’s and defendant's exhibits 
in evidence in the above-entitled action which are on file 
in the office of the clerk of the United States District 
Court of California, Southern District, Central Division, 
are in many instances very difficult to reproduce either by 
typewriting or by printing and would tend to make the 
transcript of the record on appeal voluminous and bulky; 


and 


“Whereas, the exhibits contain matters which both par- 


ties desire the court to see in their original form; and 


“Whereas, some of said exhibits contain notations in 
the handwriting of various persons which both parties 
believe should be certified directly to the United States 
Circuit Court of Appeals for the Ninth Circuit from the 


District Court for the purposes of this appeal: and 


“Whereas, both the appellant and appellee desire to 
avoid the expense of copying all of said exhibits bodily in 


the bill of exceptions; 
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“Now, Therefore, it is hereby stipulated and agreed by 
and between the appellant, William Morris, and the ap- 
pellee, United States of America by and through their re- 
spective attorneys, subject nevertheless, to the approval 
of the United States Circuit Court of Appeals for the 
Ninth Circuit as follows: 


“1. That each and all of the hereinafter mentioned 
and designated exhibits in evidence which are herein re- 
ferred to respectively by the numbers and letters given 
them by the Clerk of said United States District Court at 
the time of the trial herein may be deemed by reference 
to be incerporated in the bill of exceptions, both generally 
and specifically where and whenever references are made 
to them by such numbers and letters in the body and con- 
text of said bill of exceptions to the same extent and pur- 
port as though each and all of said exhibits were fully set 
forth word for word and figure for figure in said bill of 
exceptions. [44! 

“2. That the said District Court may in settling the 
said bill of exceptions include therein a copy of this stipu- 
lation in lieu of including therein either in substance or in 
full copies of each and all of the hereinafter designated 
exhibits in evidence, and that thereupon each of said ex- 
hibits shall be deemed to be included in said bill of excep- 
tions to the samme effect and purport as though each and 
all of said exhibits were fully set forth therein as afore- 


said. 
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“3 That the exhibits to be included are as follows: 


“Government’s Exhibits: 


“No. 1 for identification 


oes ” 
oe 3 33 33 
3) ra 33 33 
ven ” 
33 6 39 33 
2) 7. 33 39 
33 8 33 39 
33 9 33 93 
“Defendant’s Exhibits: 
A 
B 
(E 


“4 That the United States District Court, in and for 
the Southern District of California, Central Division may 
make an order that all of the foregoing designated exhibits 
be sent to the United States Circuit Court of Appeals for 
the Ninth Circuit, and for the safekeeping, transportation 
and return thereof at the cost of the appellant to be paid 
to the District Court upon demand. 


“5. This stipulation in nowise constitutes a waiver of 
any objections and exceptions to the introduction of any 
exhibits by the District Court. [+5] 

“Dated: This 14th day of March, 1945. 

“CHARLES Time sie. 
United States Attorney 
by Ernest A. loli 


Assistant United States Attorney 
“Attorneys for Appellee 
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“MARIO PERELLI-MINETTI and 
Oe A IB Ge |. i, eae 
By &O” Ceake 
“Attorneys for Appellant 


“Tt Is So Ordered. 
mated: Ihis’ .....22. day of March, 1945. 


Oa ee ee i ais 


“Judge of United States Circuit Court of Appeals. 
ton Ninth €ircuit.” 


Conclusion 


Inasmuch as the matters above set forth do not fully ap- 
pear in the record and in the judgment roll, the defendant 
William Morris tenders this, his Bill of Exceptions, and 
prays that the same may be signed and approved by the 
Honorable Leon R. Yankwich, Judge of this court. 

Dated: This 13th day of March, 1945. 

MARTO = PERELLIMINETTI and 
Olen keke wa) eA Le 
Bye © weedke 
Attorneys for Defendant [46] 


The foregoing Bill of Exceptions has been examined and 
is approved. 


Dated: This 14 day of March, 1945. 


(CIGUAIRIL IES Tele (oS IRISG, 
United States Attorney 


iby Ernest A. Volin 
Assistant United States Attorney 


Attorneys for the Government—Plaintiff 
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The foregoing Bill of Exceptions, together with exhibits 
therein mentioned and made a part hereof by stipulation, 
contains all of the evidence adduced at the trial of this 
cause and correctly shows the various proceedings during 
the trial as well as subsequent thereto. The same being 
true and correct, it is accordingly settled and allowed as a 


true bill of exceptions in this cause. 
Dated: This 14th day of March, 1945. 


LEON R. YANKWICH 
Judge of the United States District Court 


Received copy of the within Engrossed Bill of Excep- 


PIONS wtliicueeeseses day of March, 1945. Charles aia aise 
Wnited States ttoruey, bye eee , Attorneys for 
Plaintiff. 


[Endorsed]: Filed Mar. 14, 1945. [47] 


[Endorsed]: No. 10967. United States Circuit Court 
of Appeals for the Ninth Circuit. William Morris, Ap- 
pellant, vs. United States of America, Appellee. Tran- 
script of Record. Upon Appeal from the District Court 
of the Umited States for the Southern District of Cali- 
fornia, Central Division. 

Filed March 26, 1945. 

PAU DBR © Sian, 


Clerk of the United@states Circuit Court of Appealseior 
the Ninth Circuit. 


United States of America iS 


In the United States Circuit Court of Appeals for the 
Ninth Circuit 


No. 10967 


WILLIAM MORRIS, 
Appellant, 
-Vs- 
WNiTED STATES OF AMERICA, 
Appellee. 


Se OMe ION 


Whereas, the Government's and defendant’s exhibits in 
evidence in the above-entitled action which are on file in 
the office of the clerk of the United States District Court 
of California, Southern District, Central Division, are in 
many instances very difficult to reproduce either by type- 
writing or by printing and would tend to make the tran- 
script of the record on appeal voluminous and bulky: and 

Whereas, the exhibits contain matters which both par- 
ties desire the court to see in their original form: and 

Whereas, some of said exhibits contain notations in the 
handwriting of various persons which both parties be- 
lieve should be certified directly to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit from the Dis- 
trict Court for the purposes of this appeal: and 

Whereas, both the appellant and appellee desire to avoid 
the expense of copying all of said exhibits bodily in the 
bill of exceptions; 

Now, Therefore, it is hereby stipulated and agreed by 
and between the appellant. William Morris, and the ap- 
pellee, United States of America by and through their re- 
spective attorneys, subject nevertheless, to the approval of 
the United States Circuit Court of Appeals for the Ninth 
Circuit as follows: 
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1. That each and all of the hereinafter mentioned and 
designated exhibits in evidence which are herein referred 
to respectively by the numbers and letters given them by 
the clerk of said United States District Court at the time 
of the trial herein may be deemed by reference to be 
incorporated in the bill of exceptions, both generally and 
specifically where and whenever references are made to 
them by such numbers and letters in the body and context 
of said bill of exceptions to the same extent and purport 
as though each and all of said exhibits were fully set 
forth word for word and figure for figure in said bill of 
exceptions. 


2. That the said District Court may in settling the 
said bill of exceptions include therein a copy of this stipu- 
lation in lieu of inchiding therein either in substance or 
in full copies of each and all of the hereinafter designated 
exhibits in evidence, and that thereupon each of said ex- 
hibits shall be deemed to be included in said bill of excep- 
tions to the same effect and purport as though each and 
all of said exhibits were fully set forth therein as afore- 
said. 


3. That the exhibits to be included are as follows: 
Governiment’s Exhibits: 


No. 1 for identification 
33 2 33 3) 


Oo ON DO mM ff W 


United States of America is 


Defendant’s Exhibits: 
A 
B 
C 


4. That the United States District Court, in and for 
the Southern District of California, Centra! Division may 
make an order that all of the foregoing designated ex- 
hibits be sent to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, and for the safekeeping, 
transportation and return thereof at the cost of the ap- 
pellant to be paid to the District Court upon demand. 

5. This stipulation in nowise constitutes a waiver of 
any objections and exceptions to the introduction of any 
exhibits by the District Court. 

Dated: This 14th day of March, 1945. 

CBU ILI Ss Jol Cua R Ie, 
United States Attorney 
By iriest A. Voli 
Assistant United States Attorney 
Attorneys for Appellee 
MARIO PERELLI-MINETTI and 
DOr Wika. | LEAKE 
Pwaies @)eake 
Attorneys for Appellant 


itetseso Ordered 
Dated: This 26th day of March, 1945. 
CUR SeD, WiEBUT 


Judge of United States Circuit Court of Appeals. 
for Ninth Circuit 


[Endorsed]: Filed Mar. 26, 1945. Paul P. O’Brien, 
Clerk. 
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[Title of Circuit Court of Appeals and Cause. ] 


POINTS ON WHICH APPELLANT INTENDSsie 
RELY ON APPEAL AND DESIGNAMON Gee 
PARTS OF THE RECORD WEG) Ei ei 
LANT BELIEVES NECESSARY FOR Ascolese 
SIDERATION THERBOES kulew) 


In conformity with the provision of subdivision 6 of 
Rule 19 of Rules of Practice of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, Appellant 


William Morris sets out: 


i, 


Point on Which Appellant Intends to Rely on Appeal: 
The points on which appellant William Morris intends 
to rely on appeal are as follows: 


1. Each and every assignment of error set out by ap- 
pellant William Morris in the document designated “As- 
signments of Error” filed by said appellant. 


1M 
Designation of Parts of Record Which Appellant Be- 


lieves Necessary for a Consideration Thereof: 


1. For the consideration of the points upon which ap- 
pellant intends to rely upon appeal, it is designated that 
mieectiitire record as certified tojaie Clerk or tie) Wumed 
States Circuit Court of Appeals for the Ninth Circuit by 
the Clerk of the United States District Court of Appeal 
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for the Southern District of California, Central Division 
be printed. 


Dated: This 16th day of March, 1945. 


MARIO PERELLI-MINETTI and 
imo, LEAKE & |) in ies 
By E. O. Leake 
Attorneys for Appellant 


Received a copy of the within Points on Which Appel- 
lant Intends to Rely on Appeal and Designation of Parts 
of the Record which Appellant Believes Necessary for a 
Scasideration Vhereoft this .......... day of March, 1945. 
Charles H. Carr, United States Attorney, by Mary Went- 
worth. 


[Endorsed]: Filed Mar. 20, 1945. Paul P. O’Brien, 
Clerk. 


